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[bookmark: _Toc504484598] Legislation and Guidance  
[bookmark: _Toc536791995]Government Reopens as Lawmakers Negotiate Funding Deal
In a surprise move late last Friday, President Trump agreed to sign legislation to temporarily reopen the federal agencies impacted by the government shutdown in order to give lawmakers time to reach a final deal on remaining funding for fiscal year 2019.
Lawmakers have until February 15th to reach a deal and pass legislation or the government will partially shut down again.  The likelihood of a deal being reached in time, however, is uncertain.  The President has said legislation must include funding for a southern border wall – a provision that Democrats in Congress will not support.
The Trump administration is reportedly finalizing a plan to declare a national emergency in order to build a border wall, which would allow it to shift funds from other programs toward the border wall project.  The administration has not decided whether it will employ its national emergency plan, but it is a potential option should Congress fail to reach a compromise that includes border wall funding.  
Now that the government has reopened – at least temporarily – the President’s State of the Union address has been rescheduled by House Speaker Nancy Pelosi (D-CA).  The speech was originally supposed to be given earlier this week, but Speaker Pelosi urged the President to agree to postpone it until the government was back up and running.  The address will now be presented to Congress on February 5th. 
Resources:
Nancy Cook, “White House Preps Emergency Wall Plan While Congress Negotiates,” Politico, January 30, 2019.
Author: KSC
[bookmark: _Toc536791996]ED Issues Draft Supplement, Not Supplant Guidance
The U.S. Department of Education has issued new draft guidance on the requirement that federal funds supplement, but not take the place of, State and local dollars.  This guidance comes after the Obama administration proposed, then rescinded draft regulations which were deemed overly prescriptive by a number of States and lawmakers.  
The language of the Every Student Succeeds Act (ESSA), passed in 2015, changes the way that the Elementary and Secondary Education Act (ESEA) tests the supplement, not supplant requirement under Title I-A.  Under the new Section 1118(b), ESEA states that a local educational agency (LEA) “shall demonstrate that the methodology used to allocate State and local funds to each school receiving assistance under this part ensures that the school receives all the State and local funds it would otherwise receive if it were not receiving Title I funds.”  Accordingly, the previous “presumptions of supplanting” laid out in the Compliance Supplement to 2 C.F.R. Part 200 no longer apply to Title I-A but still apply to other Titles of the law.  
At its heart, ED says, the new test – and the new guidance – is intended to ensure that LEA funding methodologies are “Title I neutral.”  A district may use different methodologies for different grade spans, and for charter schools.  It may also vary or scale based on student enrollment size and concentrations of disadvantaged students.  The guidance provides several examples of compliant methodologies, including a staff-based methodology and a methodology based on student characteristics.  LEAs may also retain previous methodologies that have been found in compliance with the prior supplement, not supplant requirement.  Additionally, districts do not have to develop a methodology if: they are single-school LEAs; they have a grade span with a single school (though an allocation methodology would still be required for other grade spans); or if they have only Title I schools.  The guidance notes that the State is not required to approve an LEA’s methodology, but the State is required to monitor the LEA’s methodology to ensure it is in compliance.  
According to the guidance, the LEA methodology must allocate State and local funds for activities required by State or local law to Title I schools.  In addition, the guidance states that Title I schools must “receive the State and local funds necessary to provide services required by law for children with disabilities and English learners.”  The guidance goes on to define required services as those within a student’s individualized education program (IEP) and necessary for a free appropriate public education.  This language raises several follow-up questions, as it suggests that State and local funds must be allocated to cover special education and related services for students with disabilities without the permissible use of federal Individuals with Disabilities Education Act (IDEA) funds for these costs.  
ED’s guidance is conflicting as to whether the new test applies to Parts C and D of Title I.  The statutory language of Title I, Part C references supplement, not supplant as measured by the new test in Section 1118(b).  However, the guidance indicates that Part C is not subject to the new methodology test.  This seems to be inconsistent, since Part C has no other supplant test and has always depended upon the Title I-A provision.  Title I, Part D references Section 1118(b) but also has its own supplement, not supplant section, leaving it unclear as to which requirement should be followed or if the LEA has the option to use either test – a question that ED’s guidance also fails to answer.
The final unanswered question is what the consequences or method of enforcement should be if an LEA does not have a compliant methodology, or if it refuses to change its methodology to one that is Title I neutral.  
This guidance is intended for informal public comment; and comments will be accepted for 30 days via email at OESE.feedback@ed.gov.   
Authors: JCM, TWK, BLG
[bookmark: _Toc536791997]News 
[bookmark: _Toc536791998]Trump Administration FY 2020 Budget Release Delayed 
The Trump administration will miss its February 7th deadline to submit its fiscal year (FY) 2020 budget request to Congress.  Although the law requires Presidents to present the request to Congress by the first Monday in February, there is no real penalty for missing the deadline. 
The delay is mostly due to the partial government shutdown that ended late last Friday as a number of the employees who work to prepare the President’s budget had been furloughed for the past several weeks.  In addition, the administration remains focused on ensuring remaining appropriations for fiscal year 2019 are finalized before another potential government shutdown on February 15th. 
A late budget from the President means the entire Congressional budget process for FY 2020 may be off to a slow start.  Congressional leaders worked last year to restore the budget process to regular order, meaning passing appropriations bills by October 1st, and they were successful in doing so for some appropriations legislation, including education.  However, receiving the President’s budget later than anticipated will make it more difficult for on-time appropriations for FY 2020. 
“All of this has delayed us already,” Senate Appropriations Chairman Richard Shelby (R-Ala.) said Monday night about ongoing feuding over fiscal 2019 funding.  “Here it is, almost February 1st.  So the sooner we get out of this dilemma, the better off we’re going to be looking forward.  We’re still looking backward.”
Resources:
Jennifer Scholtes and Caitlin Emma, “Trump Administration Will Blow Past Deadline for Budget Request,” Politico, January 29, 2019.
Author: KSC
[bookmark: _Toc536791999]Dems Criticize School Discipline Guidance Rescission
House and Senate Democrats sent a letter to Secretary of Education Betsy DeVos and Acting Attorney General Matthew Whitaker asking for more information related to the Trump administration’s plans for enforcing Title VI of the Civil Rights Act following a recent rescission of Obama-era guidance on school discipline.  The letter makes it clear that Congressional Democrats do not support the current efforts of the Trump administration to rescind and re-regulate the Title VI rules.  It also seeks assurances from the U.S. Department of Education (ED) and the U.S. Department of Justice (DOJ) that the agencies will continue to enforce civil rights obligations under the current statute and regulations.
In 2014, ED and DOJ released a “Dear Colleague” letter highlighting how schools can meet their legal obligations under federal law to administer student discipline without discriminating against students on the basis of race, color, or national origin.  The Trump administration rescinded this guidance and promised to issue new guidance, and possibly new regulations, regarding student discipline and discrimination.  Until such time as new guidance is offered, the Democrat’s letter demands a written response from the two administration officials on steps they are taking to fully enforce civil rights laws, and how they are informing schools about their obligations under federal civil rights laws with respect to school discipline.  
“We are concerned that rescission of the guidance reflects a lack of commitment on the part of the Departments to fully enforce federal civil rights law that is intended to ensure that students are not discriminated against because of their race, color, or national origin,” the letter states, “regardless of the Departments’ recent rescission or future plans to reregulate, the current regulations obligate the Departments to enforce against both intentionally discriminatory policies and practices and those that have a discriminatory effect.”
The letter focuses on one particular regulation under current civil right law: 34 CFR § 100.3(b)(2).  This provision focuses on how federal award recipients determine the types of services, financial aid, or other benefits, or facilities which will be provided under any such program, or the class of individuals to whom, or the situations in which, such services, financial aid, other benefits, or facilities will be provided under any such program, or the class of individuals to be afforded an opportunity to participate in any such program.  The regulation bars recipients, in making such determinations, from utilizing criteria or methods of administration which have the effect of subjecting individuals to discrimination because of their race, color, or national origin, or have the effect of defeating or substantially impairing accomplishment of the objectives of the program as respect individuals of a particular race, color, or national origin.  Recipients cannot use criteria directly, or through contractual or other arrangements.
In order to assure Congress of ED and DOJ’s intent to fulfill its enforcement obligation under federal civil rights law in this area, the letter requests written responses to the questions below no later than February 13, 2019:
· How are ED and DOJ enforcing federal civil rights laws, including 34 C.F.R. § 100.3(b)(2) and the effects test contained therein, in the administration of school discipline? 
· How are ED and DOJ informing schools of their obligations under federal civil rights law, including 34 C.F.R. § 100.3(b)(2) and the effects test contained therein, regarding the administration of school discipline?
The letter is signed by nearly 70 members of Congress, including the highest-ranking Democrats on the House Committee on Education and Labor and the Senate Committee on Health, Education, Labor, and Pensions.  
Author: SAS
[bookmark: _Toc536792000]OESE Reorganization Information Goes Out to States
The U.S. Department of Education (ED) sent a letter to Chief State School Officers this week announcing recent reorganization efforts in the Office of Elementary and Secondary Education (OESE).  
ED has officially consolidated the Office of Innovation and Improvement and OESE into a single office, still under the name OESE.  According to the letter, sent by Assistant Secretary for Elementary and Secondary Education Frank Brogan, the reorganization: 
· Streamlines ED’s contacts with States and grantees through a new State and Grantee Relations Office; 
· Ensures a focus on identification and dissemination of best and promising practices in the field and lessons learned from grantees through the Office of Evidence-Based Practices;  
· Provides an opportunity for the Grants Management Offices to focus on the most effective outcomes for each program and how to provide high-quality support to grantees; and,
· Aligns the technical assistance occurring across OESE, including with ED’s external partners, to provide coordinated assistance for States and grantees with the Program and Grantee Support Services Office.  
In addition to the new Office of Evidence-Based Practices and State and Grantee Relations, under the reorganization, OESE will also have an Office of Administration, an Office of Formula Grants with sub-offices covering different topics areas like school support and accountability, an Office of Discretionary Grants and Support Services also with sub-offices, an Office of Migrant Education, and an Office of Indian Education.
The letter notes that while the changes are effective immediately, it will take some time to fully transition and develop new points of contact for each office.  In the meantime, ED asks States to continue using their current points of contact to submit questions and ask for assistance.  
Author: KSC
[bookmark: _Toc536792001]ED Replaces Acting IG, Then Reverses Decision
The U.S. Department of Education (ED) replaced the Acting Inspector General (IG) this week, with little warning.  Sandra Bruce, who had served as Acting Inspector General since December, replaced Kathleen Tighe when Tighe retired in November.  Bruce had been Tighe’s deputy.  But she was reportedly informed Wednesday that Deputy General Counsel Philip Rosenfelt would take her position, effective immediately.
The reason for the sudden change was unclear.  However, after pushback from Congressional Democrats following ED’s announcement, including Senator Elizabeth Warren (D-MA), ED announced Friday afternoon that it has reversed its decision and Rosenfelt will not take over as Acting Inspector General.  Democrats expressed concern that replacing the Inspector General with a senior ED official would threaten the independence of the watchdog arm of the Department, particularly if Rosenfelt were to have served in dual rules as Acting IG and Deputy General Counsel.  Officials in the Inspector General’s Office reportedly raised concerns as well, leading the Secretary of Education and White House officials to reevaluate the decision.
ED spokesperson Liz Hill confirmed that Bruce will continue serving as Acting IG now that Rosenfelt’s designation has been rescinded.  
Resources:
Michael Stratford, “Trump administration backtracks on replacement of Education Department watchdog,” Politico, February 1, 2019. 
Michael Stratford, “Trump Administration Replaces Acting Inspector General,” Politico, January 30, 2019.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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