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[bookmark: _Toc505332528]State of the Union Focuses on Infrastructure, Immigration
[bookmark: _Toc504484598]President Donald Trump delivered his first State of the Union address to Congress on Tuesday evening, emphasizing his support for immigration reform and restoring infrastructure. 
The President called on Congress to pass a $1.5 trillion infrastructure package, for which the White House is in the process of crafting a proposal.  If passed, this package would help to update and rebuild American infrastructure.  It is unclear if the White House’s proposal will include specific funding for school buildings and facilities, but Democratic lawmakers in the House and Senate recently sent a letter to the President requesting infrastructure funds for schools.  
President Trump spoke about his Administration’s priorities for immigration reform as well – an issue that has made fiscal year 2018 appropriations negotiations particularly contentious.  The White House proposal, released last week, includes a path to citizenship for 1.8 million recipients of the Deferred Action for Childhood Arrivals (DACA) program, new restrictions on the U.S. immigration system, increased resources for border security, and dedicated funding to build a wall along the U.S.-Mexico border.  
Education received minimal attention in the President’s address.  The President called for the expansion of “vocational schools,” which aligns with recent speeches made by Secretary of Education Betsy DeVos calling for more apprenticeship opportunities for students and a shift away from viewing a 4-year college degree as the only traditional path forward for high school graduates.  “Let us open great vocational schools so our future workers can learn a craft and realize their full potential,” the President said.  
The President did not outline a specific proposal or call for additional funding for vocational education.  In fact, the White House budget proposal for fiscal year 2018 requested a cut for the Carl D. Perkins Career and Technical Education programs.  Congress though is in the midst of working to reauthorize the Perkins Act.  The House of Representatives passed bipartisan legislation last year, and the Senate is reportedly working on its own legislation.
President Trump also noted that the Administration intends to make additional progress in its deregulation efforts this year, as he urged federal agency heads to continue to cut waste and asked Congress to provide agencies with “the authority to reward good workers – and to remove federal employees who undermine the public trust or fail the American people.”  He touted the deregulatory actions already taken by the Administration as well.  “In our drive to make Washington accountable, we have eliminated more regulations in our first year than any administration in history,” he said.
Secretary DeVos released a statement following the conclusion of the State of the Union supporting the President’s comments on expanding vocational education.  “America must do better to prepare our students for success in the 21st century economy, she said.  “I join the President in calling on Congress to act in the best interest of students and expand access to more education pathways.”
The President is expected to elaborate on these themes later this month, when he sends his proposed budget to Congress.  
Resources: 
Alyson Klein, “Trump Calls on Congress to Help ‘Dreamers,’ Bolster Borders,” Education Week: Politics K-12, January 30, 2018. 
Author: KSC
[bookmark: _Toc505332529][bookmark: _Hlk505267164]ED Proposes Significant Changes to Gainful Employment Rule 
As part of its ongoing negotiated rulemaking, the U.S. Department of Education (ED), released a draft this week of possible changes to the gainful employment regulations that were originally promulgated by the Obama Administration in 2010.  As negotiators prepare for a second round of meetings next week, this draft is proposing significant changes to the regulatory scheme aimed at for-profit and vocational higher education programs.  The draft language would expand the scope of programs subject to the new rule, while also eliminating most negative consequences for those programs that fail to meet certain debt-to-earnings ratios for students that complete their programs.  
The draft language, which ED claims is based off of the first round of negotiations held last year, would propose “to change the focus of these regulations from programs that prepare students for gainful employment in a recognized occupation to all ‘educational programs.’”  The scope of the regulations has been a main point of contention for proprietary institutions, which claim the regulation is arbitrary and unfairly targets their sector.  In fact, the advocacy group Career Education Colleges and Universities (CECU), formerly the Association of Private Sector Colleges and Universities (APSCU), has taken legal action against the rules, even getting certain aspects thrown out in federal court.
ED is also proposing changes to the debt-to-earnings ratios used to hold institutions more accountable for student outcomes.  Under the current rules, institutions that have program graduates that fail to meet certain debt-to-earnings ratios could lose their eligibility to receive federal student aid under Title IV of the Higher Education Act (HEA).  ED's proposed language would eliminate that risk and a program's debt-to-earnings ratio would simply be deemed as “acceptable,” or “low-performing.”
Rather than removing a program’s Title IV eligibility, ED's draft rules simply state that for each year a program is determined to be low-performing, it would provide notifications to current and prospective students.  While this consequence is not as drastic as losing Title IV eligibility, such notifications could still hurt institutions’ enrollment numbers.  ED is proposing a requirement for schools to notify current and prospective students if the school “has made or is making changes to the program to improve its outcomes,” and removing a requirement that the institution must receive the students’ acknowledgement that they have received the notification.
ED also proposed striking the requirement to report program cohort default rates and suggested replacing that disclosure with a “link to any web page” with the State's qualifications for licensure and a link to the institution's page on ED's College Scorecard.  While this would eliminate significant burdens on institutions, many student and consumer advocacy groups are likely going to oppose such a change, considering the original purpose of the rule was to warn potential students away from programs that will not provide the type of employment opportunities they are hoping for.  This watered-down version of the disclosure rules will yield significantly less information.
Any rules promulgated by ED following the negotiated rulemaking period could end up being moot if Congress manages to complete HEA reauthorization this year.  Assuming such a reauthorization package could get through both chambers of Congress in the current hyper-partisan environment, the bill would certainly address many of the same issues ED is now considering.  Any new statutory language could require ED to start this rulemaking process over again based on new requirements in a reauthorized law.
Resources:
Allie Bidwell, “ED Proposes Significant Changes to Gainful Employment Regulations,” National Association of Student Financial Aid Administrators, January 29, 2018.
Author: SAS
[bookmark: _Toc505332530]Grant Reporting Legislation Introduced in House
Representatives Virginia Foxx (R-NC) and Jimmy Gomez (D-CA) introduced the bipartisan Grant Reporting Efficiency and Agreements Transparency (GREAT) Act, H.R. 4887, this week.  The legislation is intended to streamline federal grant reporting by replacing the existing forma with open data, increase transparency from grantmaking agencies, and reduce the time and cost spent on compliance.
The legislation requires the Office of Management and Budget to develop a comprehensive and standardized data structure covering all data elements reported by recipients of federal awards within three years, including both grant and cooperative agreements.  Federal agencies are instructed to use new technologies to implement new reporting with minimal disruption.  The bill also amends the Single Audit Act to provide for grantee audits to be reported in an electronic format consistent with the data standards.
In a statement released following the introduction of the bill, Foxx noted: “As a former educator and college president, I know first-hand the difficulties federal grant applicants face when it comes to compliance with grant reporting. The task is cumbersome, laborious, and laden with inefficiency….  The GREAT Act will simplify the grant reporting process for grantors and grantees by transforming standard information – used in reporting and compliance – into searchable open data. Ultimately, this will result in greater transparency and reduce compliance costs for non-profits, universities and many other stakeholders.”  Foxx also said that the act promotes accountability to taxpayers and others by making data on federal spending open and searchable while ensuring that personally identifiable and sensitive information is protected.  
Gomez echoed Foxx’s statements, saying that the legislation would help increase access to grants and open up new opportunities.  The bill also got a thumbs-up from some independent organizations including the Association of Government Accountants.
The next step for this legislation is consideration before the House Committee on Oversight and Government Reform, which has jurisdiction over matters that impact government-wide processes.
Brustein & Manasevit will discuss this legislation further at our upcoming Spring Forum, May 9th-11th, in Washington, D.C. 
Author: JCM
[bookmark: _Toc505332531]ESSA Weighted Student Funding Pilot Now Open
The U.S. Department of Education (ED) on Friday announced that it will open the application period for the weighted student funding pilot program authorized under the Every Student Succeeds Act (ESSA).
Local educational agencies will apply directly to ED for the pilot.  Participants in the pilot program will have the opportunity to combine certain federal, State, and local funds and allocate those funds to schools based on the number of students and their level of need, often known as “weighted student funding.”  Participating school districts must meet certain statutory requirements in designing their funding system, including providing greater weight to students from low-income families, English learners, and any other disadvantaged subgroup identified by the district.  Districts are also required to engage in stakeholder consultation throughout the planning process. 
Up to 50 school districts will be eligible to participate during the first three years of the program.  The application will open on February 7.  For districts intending to use the flexibility in the 2018-2019 school year, applications are due by March 12, 2018.  Districts who would like to use the flexibility for the 2019-2020 school year must submit their applications to ED by July 15, 2018.  ED will announce selected participants on a rolling basis. 
Additional information on the pilot program, including a draft application, can be found here.
Resources:
U.S. Department of Education Press Release, “Secretary DeVos Announces New Student-Centered Funding Pilot Program,” February 2, 2018. 
Author: KSC
[bookmark: _Toc505332532]News 
[bookmark: _Toc505332533][bookmark: _Hlk505328405]House Hears Testimony on Student Data Privacy
The House Committee on Education and the Workforce heard testimony Tuesday from a number of experts on student data privacy, who explored the difficult balance between providing usable data and safeguarding students’ private information.
In her opening remarks, Representative Virginia Foxx (R-NC) noted that “both Republicans and Democrats agree that the use of good research and evidence allows us to make good policy.”  However, she argued that data “should not come at the cost of a student's private and personal information.”  During the hearing, most lawmakers did, in fact, agree that the use of some data was needed to make better educational decisions, especially in light of new provisions in the Every Student Succeeds Act (ESSA), which calls for many policy and curriculum decisions to be more firmly grounded in research and scientific studies.  
If Congress decides to update federal laws surrounding data privacy, including the Family Educational Rights and Privacy Act (FERPA), it will have to find a balance between the use of such studies and the increasing push to collect a wide range of data.  One of the witnesses, Jane Robbins of the American Principles Project, expressed concern about studies that collect information on students’ “attitudes, mindsets, and beliefs” as part of the push toward “social-emotional learning.”  Others noted that software and technologies in the classroom often collect a broad range of data without parents’ or students’ knowledge or explicit permission, which would then potentially be used for other purposes.  And still others pointed out that even when data is anonymized, in small communities especially, it can be easy to connect a data point to an individual student.  
The Congressionally-appointed Commission on Evidence-Based Policymaking released a report last fall which included a number of recommendations for updating student data privacy laws.  One of the hearing’s witnesses, Georgetown University law professor Paul Ohm, is a member of the Commission.  
Resources:
Benjamin Herold, “Student-Data-Privacy Debate Comes to the U.S. House (Again),” Education Week: Politics K-12, January 20, 2018.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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