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[bookmark: _Toc31970820]OCTAE, OCR Requiring States to Update Methods of Administration
The U.S. Department of Education’s (ED’s) Office of Career, Technical, and Adult Education (OCTAE) and Office for Civil Rights (OCR) released an updated Memorandum of Procedures yesterday directing State agencies to review and update their methods of administration (MOA) policies, which help ensure no students are discriminated against based on race, national origin, color, sex, or disability in career and technical education (CTE) programs.
State agencies’ responsibilities for nondiscrimination in CTE programs are outlined in the “Guidelines for Eliminating Discrimination and Denial of Services on the Basis of Race, Color, National Origin, Sex and Handicap in Vocational Education Programs,” also known as the MOA Guidelines.  ED released its first Memorandum of Procedures in 1979; this week’s update rescinds the 1979 memorandum, along with related “Dear Colleague” letters and other updates on methods of administration. 
ED is requesting that State agencies update their MOA policies now in order to “harmonize their civil rights compliance activities under the MOA Guidelines with their equity and civil rights activities under the 2018 Perkins Act reauthorization.”  The changes made in Perkins V provide a more significant focus on equity and civil rights in CTE programs compared to the prior version of the law. 
The updated Memorandum of Procedures outlines recommendations for the content of State agencies’ updated methods of administration policies, but ED emphasizes that it “does not have the force and effect of law and is not meant to bind the public in any way.”  In addition, States are welcome to argue for lawful approaches other than what is contained in ED’s Memorandum of Procedures in order to meet the requirements of the MOA Guidelines.  ED says it will accept any format for States’ methods of administration policies, as long as it “covers all essential elements of the State agency’s responsibilities” under the MOA Guidelines. 
State agencies are required to submit their updated MOA policies by July 1, 2020; the policies will take effect within one year of submission.  ED directs State agencies to reach out to OCR’s new OPEN Center – a division focused on proactive civil rights compliance – with any questions.  In addition, Brustein & Manasevit has over 40 years of experience working with the methods of administration guidelines, and State agencies are welcome to reach out with any questions or concerns related to updating their MOA policies. 
The memorandum is available here. 
Author: KSC
[bookmark: _Toc31970821]State of the Union Address Features Vouchers, CTE
In his annual State of the Union address to Congress, President Trump highlighted two education issues – a private school voucher program championed by Secretary of Education Betsy DeVos and career and technical education programs in high schools.
The President urged Congress to pass the Education Freedom Scholarship legislation introduced by Senator Ted Cruz (R-TX) in the Senate and Representative Bradley Byrne (R-AL) in the House.  That bill would create a federal tax credit within State systems that provides vouchers to families to help pay tuition at private schools.  The legislation has been stalled since its introduction, but DeVos has been promoting it at recent events and on the campaign trail.  
“For too long,” the President said in his remarks, “countless American children have been trapped in failing government schools” when scholarship programs could help “rescue” them.  One of his guests for the evening was a student who was on the waiting list for a Pennsylvania program.  During the speech, the President announced that she would receive a scholarship – which a spokesperson from the Department of Education later said would be funded out of the Secretary’s salary.
Secretary DeVos praised the speech, calling the voucher program a “bold agenda to free [students and parents] from a government system that limits their success.”  Still, the proposal has little chance in Congress where members have raised significant concerns about reducing funding for other federal education programs, like Title I of the Elementary and Secondary Education Act, in favor of private schools.  Members have also expressed concern about whether private schools which receive voucher funds would be required to comply with federal civil rights and other laws – which the administration has not answered to their satisfaction.
Trump may have more support among lawmakers for a new career and technical education plan, which he said would “offer vocational and technical education in every high school in America” and would be accompanied by a “significant increase” in his federal spending proposal, due to Congress this month.  More detail on that proposal is expected in the spending plan, as the President offered little else in his speech.
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[bookmark: _Toc31970823]House Oversight Committee Threatens to Subpoena DeVos
The Chairwoman of the House Committee on Oversight, Carolyn Maloney (D-NY), threatened Secretary of Education Betsy DeVos with a subpoena this week to testify in front of the Committee on a number of issues, including sexual harassment on college campuses, questions of independence with the Inspector General, oversight of federal student loan servicers, and others. 
Maloney previously requested that DeVos appear in front of the Committee at the end of January but was reportedly “stonewalled and delayed” while trying to confirm a date.  In the letter sent to DeVos by Maloney, the Chairwoman criticizes DeVos’ recent campaign engagements for President Trump’s reelection.  
“Ignoring – or defying – requests for congressional oversight in order to spend your time campaigning for President Trump is an abuse of your position...,” Maloney wrote.  “I am not suggesting that you may never campaign for the President, but you may not do so when it interferes with your official duties,” which Maloney states includes testifying before Congressional committees. 
In her letter, Maloney requests that DeVos confirm by today whether she will testify on March 3rd.  If the Secretary does not respond, Maloney says she will issue a subpoena for DeVos to appear. 
Resources:
Nicole Gaudiano, “DeVos Threatened with Subpoena by House Oversight Panel,” Politico, February 3, 2020.
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[bookmark: _Toc31970824]ED and CFPB Strike Deal on Student Loan Enforcement
After months of finger-pointing and blame during Congressional hearings, the Consumer Financial Protection Bureau (CFPB) and the U.S. Department of Education (ED) have reportedly reached an agreement on how to handle complaints from student loan borrowers.  
The agreement will entail a new information-sharing agreement to replace one that ED cancelled in September of 2017.  Following that cancellation, ED has reportedly blocked CFPB from accessing information the latter needs for enforcement, and CFPB officials told reporters that ED has instructed lenders not to provide that information directly either.  State agencies have also been blocked in their attempts to access borrower and servicer information.
Text of the memorandum of understanding leaked to reporters covers sharing of complaints from borrowers, confidentiality of exchanged information, regular coordination meetings between the two agencies, and by which agency complaints can be investigated.
The deal could preempt some Congressional concerns and pending hearings about the lack of enforcement from ED and what has been seen as preemption of CFPB’s enforcement authority by some on Capitol Hill.  
In addition, CFPB and ED are reportedly working to negotiate a plan dealing with oversight of federal student loans, which has been another issue addressed during recent Congressional hearings.  The goal is to develop a plan to allow for joint oversight of federal student loans between the two agencies.  One of the major questions is whether CFPB regulators will be provided with supervisory authority over student loan servicers. 
Negotiations related to how oversight will function moving forward are still ongoing.  The agencies have not indicated when a memorandum of understanding on that issue will be finalized. 
Resources:
Katy O’Donnell and Michael Stratford, “CFPB, Education Department Sign Deal on Student Loans,” Politico, February 3, 2020.
Michael Stratford, “CFPB Eyes ‘Joint’ Supervision of Student Loan Companies with Education Department,” Politico, February 6, 2020. 
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[bookmark: _Toc31970826]Senators Call for Review of Dual, Concurrent Enrollment Programs
Last year, the U.S. Department of Education (ED) announced plans to analyze federal spending on K-12 programs.  A bipartisan group of senators recently sent a letter to Secretary of Education Betsy DeVos requesting she expand this analysis to include dual and concurrent enrollment programs and early college high schools.  Considering the expanded role these types of programs have seen under the Every Student Succeeds Act (ESSA) and the Strengthening Career and Technical Education for the 21st Century Act (Perkins V), it is not surprising that lawmakers are seeking a deeper analysis of the effect that these programs have.  The results of such an analysis could determine whether or not appropriators shift more federal dollars towards these efforts.
ED announced a plan in December to analyze funds spent by 400 school districts on five major federal education programs — Part A of Titles I, II, III and IV of ESSA, and Title I, Part B of the Individuals with Disabilities Education Act (IDEA).  This would be the federal government’s first study of its kind since 2009.  In the letter, sent by Senators Mark Warner (D-VA), Rob Portman (R-OH), and seventeen of their colleagues, lawmakers are asking ED to examine how school districts are using federal funds under ESSA to support access to college in high school programs.  
“ESSA recognizes the important roles that these college in high school programs can play in preparing students – particularly those from low-income and underrepresented backgrounds – for success in college and career,” the senators wrote.  “Through these programs, high school students gain exposure to the academic challenges of college, earning transcripted, transferable college credit often at reduced or no tuition cost.”
Although DeVos has not provided a public response, it is likely that she will comply with the senators’ request.
Resources:
Nicole Gaudiano, “Senators Ask DeVos to Analyze Dual Enrollment Programs,” Politico, February 3, 2020.
Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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