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[bookmark: _Toc505935429]Congress Reaches Budget Agreement, Ends Brief Shutdown 
Senate Majority Leader Mitch McConnell (R-KY) and Minority Leader Chuck Schumer (D-NY) announced Wednesday that they reached a bipartisan deal to raise budget caps for fiscal years (FYs) 2018 and 2019, paving the way for Congress to finalize funding levels for the fiscal year that began on October 1st. 
[bookmark: _Hlk505871357]The fourth stopgap spending bill passed last month after a brief three-day shutdown was set to expire at midnight on Thursday.  After a delayed vote in the Senate due to objections from Senator Rand Paul (R-KY), the government shut down for a few hours overnight, but both chambers approved legislation in the early hours of Friday morning that provided funding to allow government operations to resume by normal opening hours Friday.
Congress overcame a key hurdle this week with the budget agreement announced by Senate leaders Wednesday.  Members from both parties have been struggling to negotiate topline spending levels for the current fiscal year, which due to budget control legislation passed in 2011 would be lower than FY 2017 funding levels.  The sticking point in the budget cap debate has been finding a way to please Republicans who have been calling for significant increases in defense spending, as well as Democrats who have demanded parity in raising spending for non-defense programs. 
The agreement reached by Congressional leaders this week and passed this morning includes items requested by both parties in an attempt to gain bipartisan support and move along the appropriations process.  The deal includes a two-year agreement to raise budget caps, as well as specific funding for a number of programs.  The deal increases non-defense spending for FYs 2018 and 2019 by $63 billion per year above the cap set in place by the Budget Control Act of 2011 and suspends the federal debt limit for just over a year until March 2019.  In addition, the bill provides nearly $90 billion in disaster relief funding for hurricane-affected areas, $4 billion for college affordability, and $6 billion for opioid and mental health treatment, among other funding.  
Although a budget deal has been reached by Congress, appropriators need additional time to finalize individual program funding levels for each agency, which will be included in an omnibus spending package.  In order to provide that extra time, Congress approved a fifth continuing resolution (CR) as part of the legislation passed Friday morning, keeping the government funded at current levels.  That CR will expire on March 23rd, giving appropriators six weeks to craft a detailed spending package.  
Final funding levels for education are still uncertain; however, States and districts are unlikely to see dramatic cuts overall to the amounts they receive on July 1st.  Depending on whether appropriators use the House or Senate proposals that were passed last year as a base for the omnibus package, though, it’s possible that funding for Title II-A and 21st Century Community Learning Centers under the Elementary and Secondary Education Act could see a small decrease.  As Congress works to craft its spending package over the next few weeks, a clearer picture of what to expect for final funding levels will emerge.  
Negotiations over FY 2018 funding have dragged on for months due to disagreement over key issues such as the topline budget levels and the fate of the Deferred Action for Childhood Arrivals (DACA) program.  A brief three-day government shutdown ended last month only after the Majority Leader promised Senate Democrats that a fair debate on immigration would be forthcoming. 
The possibility of a government shutdown was increased earlier this week after House Minority Leader Nancy Pelosi (D-CA) took to the floor for eight hours sharing stories of DACA participants in an attempt to force House Speaker Paul Ryan (R-WI) to guarantee a debate on immigration, similar to the assurance McConnell provided Senate Democrats last month.  Pelosi noted that she would not support the budget agreement reached this week, with a number of other House Democrats following her lead. 
The legislation passed Friday morning was also opposed by the conservative bloc in the House known as the Freedom Caucus, making passage uncertain.  In the end, the bill was approved with slim margins.  Seventy-three House Democrats supported the bill while 67 Republicans voted no. 
The deal passed this week clears the path for Congress to be able to engage in debate on immigration reform in the coming weeks as appropriators finalize a spending package for consideration next month. 
Resources: 
Mike DeBonis and Erica Werner, “Brief Government Shutdown Ends as Trump Signs Spending Bill,” Washington Post, February 9, 2018. 
Author: KSC 
[bookmark: _Toc505935430]Reports
[bookmark: _Toc505935431]GAO Notes That Continued CRs are Disruptive
In the face of yet another temporary budget measure, known as a continuing resolution or CR, the U.S. Government Accountability Office (GAO) has issued a report highlighting the difficulties created by the lack of full-year funding legislation.
GAO notes that CRs, government shutdowns, and even the possibility of a shutdown creates “uncertainty and inefficiency for agencies,” including delays in contracts, grants, and hiring.  On a practical standpoint, GAO says, these delays can prevent agencies from locking in lower prices on contracts or securing needed new hires.  Additionally, agency staff have reported that “managing within the constraints of a CR” can lead to additional work, including the requirement to enter into more, shorter-term contracts, conducting repetitive action, and providing additional repetitive guidance or responses on appropriations status.  While the report is focused on federal agencies and the federal workforce, it is clear that these challenges are also reflected at the local level.
The report also notes that in all but 4 of the last 40 years, Congress has passed CRs.  The number of CRs in those years has ranged from 2 to a record 21 (in 2001).  In several of those years, the CRs have extended past the beginning of the new calendar year, sometimes as far as May.  This variation in how long CRs last and what portion of the fiscal year they comprise also adds to the uncertainty.
Though GAO offers some practical solutions – including providing agencies with multiyear budget authority and flexibility to contract beyond the end of a CR – it is likely that the easiest solution would be for Congress to stop using the CR as a fallback appropriations measure.
The GAO report is available here.
Author: JCM
[bookmark: _Toc505935432]CBO Reviews Proposed HEA Reauthorization Bill
The Congressional Budget Office (CBO), a nonpartisan analysis wing of Congress that is responsible for reviewing and analyzing the impact of proposed legislation, released a new report on the Promoting Real Opportunity, Success, and Prosperity through Education Reform (PROSPER) Act.  The bill, passed by the House Committee on Education and the Workforce in December, would reauthorize the Higher Education Act (HEA), including federal student aid programs under Title IV.  The House Committee on Education and the Workforce ordered the CBO review as the bill awaits consideration by the full House.
According to the CBO report, the bill would amend institutional and student eligibility for several major student aid programs, including the William D. Ford Federal Direct Loan Program and the Federal Pell Grant Program.  It also would reauthorize funding for most other federal higher education programs.  Major provisions of the bill would:
· Amend repayment options for borrowers in the federal student loan program and eliminate loan forgiveness for certain borrowers who are employed in the public sector (direct spending savings of $40 billion over the 2019-2027 period);
· Amend federal loan programs for undergraduate borrowers, in particular by eliminating the subsidized loan program and increasing loan limits in the unsubsidized loan program (direct spending savings of $18.5 billion over the 2019-2027 period);
· Eliminate origination fees paid by student loan borrowers (direct spending costs of $14.5 billion over the 2019-2027 period);
· Provide an additional $300 to Pell grant recipients who enroll in at least 15 academic credits per semester (direct spending costs of $7.3 billion over the 2018-2027 period); and
· Amend or repeal restrictions on institutional eligibility for federal student aid for certain types of schools, the largest of which would repeal the definition of distance education and eliminate the cap on the percentage of revenues that proprietary schools can receive from the U.S. Department of Education (ED)(direct spending costs of $1.9 billion and $2 billion, respectively).
CBO also provides estimates on the impact upcoming legislation will have on the federal budget.  According to the report, because enacting the bill would affect direct spending, pay-as-you-go procedures apply.  This means new costs should be offset in any new bill.  Enacting the PROSPER Act, according to CBO, would not affect revenues.  CBO estimates that the bill would not increase net direct spending or on-budget deficits in any of the four consecutive 10-year periods beginning in 2028.  
CBO estimates that enacting the bill would increase direct spending by an estimated $0.6 billion in 2018, but would reduce direct spending by $2.2 billion over the 2018-2022 period and $14.6 billion over the 2018-2027 period.  Almost all of the effect on direct spending would result from changes to student loans and Pell grants.  CBO estimates that changes to student lending would reduce direct spending by $26.3 billion over the 2018-2027 period and that modifications to the mandatory portion of the Pell grant program would increase direct spending by $12.2 billion over the same period (the bulk of funding for Pell grants is discretionary and is not included in that total).
While the CBO report is much more favorable than some advocates were expecting, the bill is not expected to pass without some negotiating between Democrats and Republicans.  Democrats in Congress have hoped to increase regulation and oversight of for-profit institutions, which is a deal breaker for many Republicans.  While the current bill does not include such language, Democrats will use recent regulatory reduction efforts at ED to show why such oversight is needed.  Although the House does not need minority support to pass the bill, the Senate will require some bipartisan support.  
Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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