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[bookmark: _Toc32569529]President Submits FY 2021 Budget to Congress
President Trump submitted his fiscal year (FY) 2021 budget request to Congress on Monday, outlining the administration’s proposed funding levels for all federal programs, including education, for the fiscal year beginning on October 1st.
The administration is seeking an eight percent cut to the U.S. Department of Education’s (ED’s) budget overall, slightly less than the cuts proposed in previous years.  One area where the administration is proposing to significantly increase funding, however, is the Perkins Career and Technical Education State Grant program.  The President is proposing an additional $680 million for Perkins State grants – an increase of 53 percent compared to FY 2020 levels.  Further, the President outlines a plan to increase H-1B visa fees and allocate 15 percent of that additional funding to Perkins State grants, which would be an estimated $117 million more on top of the $680 million proposed.  In addition, State grants under the Individuals with Disabilities Education Act would see an increase of $100 million if this proposal were to be enacted.
The most significant proposal for elementary and secondary education is the suggested consolidation of most programs under the Every Student Succeeds Act (ESSA) into a single State block grant to be known as the Elementary and Secondary Education for the Disadvantaged (ESED) Grant.  The suggested appropriation for that block grant is $19.4 billion – $4.7 billion less than the current funding for all of the programs included in the block grant.  Impact Aid, State Assessment Grants, and Indian Education Grants would be excluded from the block grant.  The ESED grant would flow by formula to State and local educational agencies and allow those agencies more flexibility in determining which purposes under ESSA the funds are focused on.  States and districts would still be required to follow the key accountability provisions found in ESSA.
The proposal also directs ED to evaluate separating the Office of Federal Student Aid from the Department, developing a new governance model for the office to function as an independent government agency – an idea proposed by Secretary DeVos in December.  Less than ten programs – primarily higher education programs – are suggested for elimination, meaning they would receive zero funding for FY 2021 but would still be statutorily authorized, and the administration has again included a plan to consolidate the current student loan repayment options into a fewer number of plans for borrowers. 
Finally, the budget encourages Congress to pass the tax credit school choice program also included in last year’s budget and recently touted by the President in his State of the Union address.  
While the President’s budget is only a request to Congress, it also functions as an opportunity for the administration to outline its priorities for the coming fiscal year.  Congress is not obligated to adopt the President’s proposed funding levels and policy changes, however.  The next major step in the appropriations process will be for agency heads, including Secretary DeVos, to testify on the President’s budget request in front of Congressional committees.  Those hearings will likely be scheduled in the coming weeks. 
The Department of Education’s budget materials for FY 2021 can be accessed here.
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[bookmark: _Toc32569530]New Guidance on Performance Levels, Sanctions Under WIOA
The U.S. Department of Labor (DOL), in conjunction with the U.S. Department of Education (ED), recently published guidance regarding the process for negotiating levels of performance under the Workforce Innovation and Opportunity Act (WIOA). Additionally, this guidance, Training and Employment Guidance Letter (TEGL) No. 11-19, provides explanation of the two instances in which a State may be sanctioned for performance failures or for a failure to meet reporting requirements under WIOA.  As State plans under WIOA are due this Spring, the guidance is meant to inform States regarding performance measures for the next four-year plan.  The guidance applies to the WIOA core programs, including Adult Education and Vocational Rehabilitation, as well as the Perkins Career and Technical Education Program, if that program is included in a State’s WIOA combined plan. 
WIOA requires that States reach agreement with DOL and ED on levels of performance for each primary indicator of performance for each of the core programs, including Adult Education and Vocational Rehabilitation.  The negotiations process will proceed as follows:
· Each State must submit expected levels of performance in its Unified or Combined State Plan and in the two-year modification of that plan.  Expected levels of performance for the first two years of a State plan must be submitted in the initial submission of the Unified or Combined State Plan and in the initial submission of the two-year modification of that plan, for years three and four.  Expected levels of performance must be stated to the nearest tenth of a percent or to the nearest whole dollar for median earnings.  States are reminded that the expected levels of performance proposed by States in their plan must be published for public comment prior to plan submission in accordance with State law, regulation, and policy.
· After the Unified or Combined State Plan submission, the State must negotiate and reach agreement with the respective federal agency on the negotiated levels of performance for the indicators for each of the first two years of the Unified or Combined State Plan (or for the third and fourth years of the Unified or Combined State Plan during the required two-year modification process) for each of the core programs.
· ED/DOL will use the statistical adjustment model as a tool in the negotiations process to estimate the State’s levels of performance prior to the program year to help reach agreement on the negotiated levels of performance.  
· Once negotiated levels of performance are agreed upon, the State must incorporate the negotiated levels of performance into the Unified or Combined State Plan and the two-year modification of that plan prior to the plan’s approval.
In reaching agreement on the negotiated levels of performance, States and ED/DOL must apply the following factors:
· Take into account how the levels involved compare with the negotiated levels of performance established for other States;
· Ensure that the levels involved are adjusted using an objective statistical adjustment model provided by ED/DOL; 
· Take into account the extent to which the levels involved promote continuous improvement in performance accountability measures by the State and ensure optimal return on the investment of federal funds; and 
· Take into account the extent to which the levels involved will assist the State in meeting the performance goals established by the Secretaries of Education and Labor in accordance with the Government Performance and Results Act of 1993.
Once performance levels have been negotiated, there are two types of failure that can lead to sanctions.  Sanctions will be applied when a State fails to submit the performance reports to the appropriate federal agency.  ED and DOL will consider a State as failing to submit the performance reports if the State either: (1) does not submit performance reports by 11:59 p.m. local time on October 1st or (2) submits performance reports by the date for timely submission, but the report is incomplete.  Consistent with section 116(f)(1)(B) of WIOA, sanctions will not be applied in cases where failure to report is due to exceptional circumstances outside the State’s control as determined by DOL and ED.  Such circumstance may include, among other things, natural disasters, unexpected personnel transitions, or unexpected technology-related issues.
Sanctions will also be applied if a State fails to meet adjusted levels of performance. Under the statute, a performance failure occurs if:
· Any single Individual Indicator Score for any single core program falls below 50 percent of the adjusted level of performance;
· The Overall State Program Score falls below 90 percent for that single core program; or
· The Overall State Indicator Score falls below 90 percent for that single measure.
Any State that fails to meet adjusted levels of performance for the primary indicators of performance for any year will receive technical assistance, including assistance in the development of a performance improvement plan provided by the Secretary of Labor or Secretary of Education.  However, if the State has the same performance failure occur in two consecutive program years, ED/DOL will apply sanctions. 
Specifically, ED/DOL will reduce the Governor’s discretionary funds provided under section 128(a) of WIOA by five percent of the maximum available amount in the program year immediately succeeding the failure to report or the second consecutive performance failure.  This sanction will be enforced each successive year in which the State continues to have the same performance failure or fails to report.
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[bookmark: _Toc32569532]ED Launches School Safety Website
The U.S. Department of Education announced this week that it has created a website focusing on school safety.  The site, created by the Federal Commission on School Safety, is intended to serve as a clearinghouse for resources targeted to administrators, teachers, parents, and law enforcement organizations.  It is a joint effort of the Departments of Education, Justice, Health and Human Services, and Homeland Security.  Many of the resources consolidated on the site are documents written by a number of organizations over the past few years.
Available resources include:
· A school safety readiness assessment tool which covers 10 aspects of school safety;
· “Quick reference guides” to share with the community;
· In-depth study of behavioral characteristics of active shooters;
· Information on addiction;
· Materials targeted toward various age groups including K-5, middle, and high school students;
· An information-sharing platform for schools to share ideas and best practices (this portion of the site is closed to the public and is meant for school security personnel, subject to verification by federal agency officials).
The resources cover a broad range of topics that include active shooters but also provide material on mental health, bullying, and cyberbullying, as well as the “recovery” stage following school safety incidents.
The website is accessible at schoolsafety.gov.  
Author: JCM  
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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