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Congress Reaches Deal to Avert Government Shutdown
Congressional appropriators reached a deal on Wednesday to avoid another partial government shutdown which would have begun at the end of the day Friday.  The House and Senate both approved the legislation late Thursday.
The bill provides fiscal year 2019 funding for the remaining federal agencies that have not been funded through September 30th yet, as well as $1.3 billion for approximately 55 miles of fencing along the southern border and a 1.9 percent pay raise for federal employees, eliminating a previously-authorized federal pay freeze. 
The U.S. Department of Agriculture would receive a minimal overall funding increase of less than one percent above fiscal year 2018 levels.  Left out of the legislation were two Democratic priorities – reauthorization of the Violence Against Women Act and authorized backpay for federal contractors who were furloughed during the 35-day shutdown at the beginning of the year (federal employees were provided with backpay authorized by Congress, but contractors do not fall under that authority). 
After uncertainty as to whether the President would support the legislation, Senate Majority Leader Mitch McConnell (R-KY) announced on the Senate floor Thursday afternoon that the President would sign the legislation.  The bill, however, includes far less than the $5.7 billion requested by the administration for building a border wall, and McConnell said that the President intends to declare a national emergency in order to gain access to additional funding.  By declaring a national emergency, the administration has the authority to shift funds from other accounts and programs to be used for building the border wall.  
President Trump declared the national emergency at a press conference Friday morning.  The administration will direct an additional $6.7 billion in funding to construct or repair a southern border barrier, with $3.6 billion coming from a military construction funds, $600 million from a Treasury Department drug forfeiture fund, and $2.5 billion from a Pentagon drug prevention program.  
The move is already garnering Democratic opposition.  Democratic Congressional leaders Chuck Schumer (D-NY) and Nancy Pelosi (D-CA) called the emergency declaration “a lawless act” and “a gross abuse of the power of the presidency.”  The President’s declaration is likely to spur a number of lawsuits in the coming weeks. 
Resources:
Anita Kumar, “Trump declares national emergency to unlock border wall funds,” Politico, February 15, 2019.
Erica Werner, Damian Paletta, and Seung Min Kim, “Trump to Sign Border Deal Averting Shutdown, Declare Emergency in Pursuit of Wall Funding, McConnell Says,” Washington Post, February 14, 2019. 
Jennifer Scholtes and Caitlin Emma, “Spending Leaders Debut Seven-Bill Funding Package to Avert Friday Shutdown,” Politico, February 14, 2019.
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The U.S. Department of Education (ED) recently released a new frequently-asked-questions (FAQs) document that puts previous guidance and technical help on the Family Educational Rights and Privacy Act (FERPA) all in one place.  This move is part of a larger effort to clear up confusion about how school privacy laws should be interpreted in the context of school safety.  The new “School Resource Officers (SROs), School Law Enforcement Units, and the Family Educational Rights and Privacy Act” document builds on conclusions from the Federal Commission on School Safety, which found that school districts seeking to bolster their safety efforts were confused about when and how they could share student information without violating FERPA.  
“FERPA is an area where widespread confusion remains, and this clarification will give local school leaders and law enforcement the tools they need to protect student privacy while ensuring the health and safety of students and others in the school community,” said U.S. Secretary of Education Betsy DeVos in a statement.  This clarifying document is being released a year after the school shootings at Marjory Stoneman Douglas High. The families of the victims of this shooting have often argued that the shooter, a former student at the school, was not flagged as a potential threat because educators at the school did not share his troubled history with law enforcement.  School officials around the country often hesitate to make such disclosures due to the restrictions under FERPA.  
The FERPA regulations include an exception that allows districts to disclose personally identifiable information (PII) from a student’s educational record without parental consent to designated “school officials” determined to have a “legitimate educational interest” in the information.  Some have argued that SROs could receive such information because they have a legitimate interest in school safety.  The new FAQ makes it clear that law enforcement officials who are school employees can be considered under this exception, under certain circumstances.  For example, one such circumstance includes if the law enforcement unit official meets the criteria specified in the school or district’s annual notification of FERPA rights to parents and eligible students for being a school official with a legitimate educational interest in the education records.  
Furthermore, schools and districts may consider law enforcement unit officials, such as off-duty police officers and SROs, to be “school officials” if the school or district has outsourced the function of providing safety and security for the school or district to the law enforcement unit officials.  Law enforcement unit officials could qualify as “school officials” under FERPA if they:
· Perform an institutional service or function for which the school or district would otherwise use employees (e.g., to ensure school safety);
· Are under the “direct control” of the school or district with respect to the use and maintenance of the education records (e.g., through a memorandum of understanding (MOU) that establishes data use restrictions and data protection requirements);
· Are subject to FERPA’s use and re-disclosure requirements in 34 CFR § 99.33(a), which provides that the PII from education records may be used only for the purposes for which the disclosure was made (e.g., to promote school safety and the physical security of students), and which limits the re-disclosure of PII from education records; and
· Meet the criteria specified in the school or district’s annual notification of FERPA rights for being school officials with legitimate educational interests in the education records.
The new guidance is available here.
Resources:
Alyson Klein, “School Safety and Student Privacy: Betsy DeVos Seeks to Clarify Law,” Education Week: Politics K-12, February 12, 2019.
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President Trump plans to nominate an official from the U.S. Department of Education for a top management position in the Office of Management and Budget (OMB), the White House said this week.  Michael Wooten has served for the past few months as Senior Advisor for acquisitions in the Department’s Office of Federal Student Aid.  He was previously the Acting Assistant Secretary of Education for Career, Technical, and Adult Education.  He will now head the Office of Federal Procurement Policy at OMB.
Resources:
Michael Stratford, “Trump Picks Federal Student Aid Official for Top Procurement Job,” Politico, February 13, 2019.
Author: JCM
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A report issued this week by the U.S. Department of Education Office of Inspector General (OIG) finds that the agency failed to adequately monitor the servicing of federal student loans.
The report said that inconsistent and inadequate oversight by the Office of Federal Student Aid (FSA) allowed loan servicers to frequently break federal rules and requirements, often failing to penalize violations.  Among the servicer issues identified by OIG were not telling borrowers all their repayment options and miscalculating income-driven repayment plans to make other options more attractive.  
But even when FSA found such issues, OIG said, they did little about it.  Of the monitoring reports used by FSA to track servicer performance from 2015 to 2017, 61 percent found evidence of servicer failures, and servicers failed to comply with requirements in an average of 4 percent of calls.  For some servicers, these failures occurred in 9 to 10 percent of calls.  Despite those issues, however, FSA was reluctant to request a refund from servicers or scale back future contracts using so-called “contract accountability provisions.”  FSA also did not track instances of noncompliance that servicers remediated before a final report was issued, forgoing an ability to track patterns of noncompliance.  
Overall, OIG said, FSA lacked standards for taking action.  “FSA did not provide any evidence showing, the level of noncompliance that is acceptable to FSA management,” the report reads, “or the level of noncompliance that would compel FSA to take enforcement actions against a servicer.”
FSA contested the overall conclusion that it did not adequately mitigate servicer noncompliance.  The office also said that it will implement the recommended actions identified by OIG.
The report on FSA oversight is available here.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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