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[bookmark: _Toc506547915][bookmark: _Hlk505328405]President Requests Cuts to Education, School Choice Expansion
President Trump submitted his budget request for fiscal year (FY) 2019 to Congress on Monday, as Congress still works to finalize funding levels for the current fiscal year.  Overall, the budget proposes cutting approximately 5 percent from the U.S. Department of Education’s (ED’s) funding when compared to the FY 2017 enacted levels. 
The President’s proposal provides little surprise, tracking closely to the budget request submitted for ED last spring.  The White House proposes eliminating a number of programs under the Elementary and Secondary Education Act (ESEA), including Title II-A Supporting Effective Instruction State Grants, 21st Century Community Learning Centers, and the new Student Support and Academic Achievement block grant authorized by the Every Student Succeeds Act (ESSA), as well as some smaller programs. 
As part of the proposal, savings from some program eliminations would be shifted into a new Opportunity Grants program, funded at $1 billion, “to expand both private and public school choices, particularly for students from low-income families or those attending schools identified for improvement under the Elementary and Secondary Education Act.”  Specifically, the new grant would offer funding to a few States to allow them to provide scholarships to low-income students to transfer to a private school, and some of the funds would be distributed to help States participating in the ESSA weighted student funding pilot program build upon that flexibility.  
An additional new proposed grant program would allocate $43 million to help schools implement opioid abuse prevention strategies.  The Administration also seeks to increase funding for charter schools and magnet schools by $160 million and $98 million, respectively. 
Outside of the program eliminations mentioned for elementary and secondary education, several programs would be relatively flat-funded under the proposal, including career and technical education (CTE) State grants, special education, and ESEA Title I funding for disadvantaged students.  ED does suggest, however, allocating an additional $20 million for CTE programs specifically in the science, technology, engineering, and mathematics fields. 
On the higher education front, the Administration seeks to consolidate the few income-based repayment plans for federal student loans currently offered into one option and eliminate the Public Service Loan Forgiveness program and federal subsidized student loans, aligning with the House Republican proposal to reauthorize the Higher Education Act.  In addition, the White House requests that Pell Grants be made available to students pursuing training in “high-quality, short-term training” programs. 
Finally, despite the budget agreement reached by Congressional leaders last week, which authorizes an increase in funding for both defense and non-defense programs for FYs 2018 and 2019, the President requests an annual 2 percent decrease for ten years in the topline budget cap for non-defense programs. 
However, if last year is any indication for how receptive Congress will be to the Administration’s proposal for education funding, a number of the President’s requests, such as school choice funds, will be dead on arrival in Congress.  The President’s budget serves primarily as a suggestion to lawmakers and provides an opportunity for the Administration to outline some of its policy priorities for the upcoming year, but Congress may opt to enact as much or as little of the request as it sees fit. 
The President’s proposal applies to FY 2019 funds, which are the amounts that States will receive on July 1, 2019 to be used for school year 2019-2020.  Congress is still in the midst of crafting final funding legislation for the current fiscal year, or the funds that States are set to receive this July. 
Resources:
Andrew Ujifusa, “Trump Seeks to Cut Education Budget by 5 Percent, Expand School Choice Push,” Education Week: Politics K-12, February 12, 2018.
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[bookmark: _Toc506547916]New Infrastructure Plan Leaves Schools Out
President Donald Trump unveiled his $1.5 trillion infrastructure plan on Monday that asks for $200 billion in federal funds to help spur State, local, and private investment in fixing up and building highways, roads, and bridges.  Other parts of the proposal are aimed at environmental cleanup and revamping airports.  The package, however, does not include any specific funding for refurbishing, renovating, or constructing schools.  While there are a few pieces of the proposal that could leave room for school construction funding, depending on how the Administration decides to implement them, many public education advocates were hoping for dedicated funding streams for school infrastructure. 
The new proposal does ask for $50 billion in funding for rural areas.  A portion of those funds are provided to Governors to use however they choose.  This leaves an opening for advocacy at the State level to lobby for specific funds for schools.  There is also a $100 billion fund that would be directed to certain federal agencies, although other federal agencies not specifically identified in the proposal are allowed to petition for a portion of those funds.  If so inclined, the U.S. Department of Education could seek funds for school infrastructure costs through this avenue. 
“They didn't make it easy for schools to get to the table,” said Mary Filardo, the Executive Director of the 21st Century School Fund, an advocacy organization for school facilities. “It's disappointing but not surprising.  Schools haven't made it to the big boy table for a long time.”  Filardo also lamented the small amount of funds that would be available, likely forcing States and localities to focus on other projects.  Education advocates still have a window of opportunity as Congress must review, amend, and pass any infrastructure plan offered by the White House.
In Congress, many Democrats, and a few Republicans, have signaled that school construction funding is a priority.  When Democrats released their own infrastructure plan last year, it included funds for school construction.  More recently, Senators Lisa Murkowski (R-AK), Jack Reed (D-RI), and 23 of their colleagues urged the President to consider partnering with States to modernize and repair schools.  Other items in the infrastructure plan indicate the White House could support adding funds for schools.
Part Four of the Trump Administration’s plan focuses on workforce development.  The plan would provide Pell Grants to students pursuing “high-quality or short-term programs” that provide students with a certification or credential in an “in-demand” field.  It would allow students to use Federal Work Study funds to expand workforce learning opportunities, including apprenticeships.  Finally, the package would revamp the $1.1 billion Carl D. Perkins Career and Technical Education (Perkins) program, including calling on Congress to reauthorize the program.
“We believe that as the infrastructure [package] and the things that are associated with it are implemented, there will be increased demand for and need for CTE careers to actually help accelerate things that are happening on the State and local level,” Ebony Lee, the Deputy Chief of Staff for Policy at ED told education advocates Monday.  While these proposals don’t provide specific funding for schools, it does leave a back door open for Congress to provide some funding. 
Regardless of what is included in the final package, the infrastructure plan has a long road ahead before final passage.  The current plan calls on lawmakers to cut money from elsewhere in the budget, including some existing infrastructure programs.  Considering that Congress just last week reached a bipartisan deal to spend significantly more funds over the coming two years, such a reduction seems unlikely.  That leaves the new plan with a high price tag and no way to pay for it.  The White House claims this plan is just the first offer in a long negotiation.
“This in no way, shape or form should be considered a take-it-or-leave-it proposal,” one unnamed senior administration official told reporters, “this is the start of a negotiation — bicameral, bipartisan negotiation — to find the best solution for infrastructure in the U.S.”
Resources:
John Wagner and Heather Long, “Trump’s Big Infrastructure Plan Has A Lot of Detail on Everything but How to Pay for It,” Washington Post, February 11, 2018.
Alyson Klein, “No Targeted Funding for School Construction in Trump's Infrastructure Proposal,” Education Week: Politics K-12, February 12, 2018.
Author: SAS
[bookmark: _Toc506547917][bookmark: _Hlk505267164][bookmark: _Toc504484598]ED Delays Borrower Defense Rules Again
The borrower defense rules for individuals who incur student loans, which were originally set for enactment on July 1, 2017, have been delayed by the U.S. Department of Education (ED) until July 1, 2019.  The rules provide specific relief for student borrowers who claim they were misled or defrauded by the institution in which they were enrolled.  The outgoing Obama Administration put these rules in place in November of 2016, but Secretary DeVos has delayed the enactment of these rules multiple times.  The first delay came because of a legal challenge, but the current delay is meant to give ED time to amend and refine these rules before they go into effect.
As negotiated rulemaking on student borrower defenses has been taking place over the past few months, ED has instituted certain changes to the way loans are discharged under the process.  At the end of last year, a new system for discharging loans was implemented that looks at the earnings of a student requesting relief under the borrower defense rules.  That salary is compared to that of the student’s “peers” who passed a gainful employment program.  If the student’s salary is less than 50% of their peers, the full loan amount is discharged.  For anything above 50%, only certain portions will be discharged. 
In its most recent delay of the borrower defense rules, ED specifies that change does not delay the effective dates of the other 2016 regulatory provisions, published at the same time, which: 
· Expand the types of documentation that may be used for the granting of a discharge based on the death of the borrower; 
· Amend the regulations governing the consolidation of Nursing Student Loans and Nurse Faculty Loans so that they align with the statutory requirements; 
· Amend the regulations governing Direct Consolidation Loans to allow a borrower to obtain a Direct Consolidation Loan regardless of whether the borrower is also seeking to consolidate a Direct Loan Program or FFEL Program loan, if the borrower has a loan type identified in 34 CFR 685.220(b); 
· Address severability; and 
· Make technical corrections.
When ED first proposed this additional delay, it allowed for public comments.  In addressing those comments, ED acknowledges that certain benefits of the 2016 final regulations will be delayed.  However, ED has determined that those benefits are outweighed by the administrative and transaction costs for regulated entities and borrowers of having those regulations go into effect only to be changed a short while later.  ED argues that the 2016 final regulations did not “create the borrower defense regime but modified the pre-existing borrower defense regulations, in place since 1995.”  Since those pre-existing regulations remain in effect, as does the statute that allows borrowers to assert defenses to repayment, ED claims borrowers can continue to apply for relief from payment of loans under this existing process.  ED restated its commitment to processing those applications in a timely manner. 
ED also does not share the commenters' concern that borrowers will be subject to certain institutions' predatory practices in the absence of the 2016 final regulations.  Since the current borrower defense regulations will remain in effect, ED argues, borrowers will continue to be able to submit claims to the Department and have their claims processed in accordance with the Higher Education Act (HEA) and current regulations.  ED claims that borrowers will not need to wait for new rules to go into effect to have a borrower defense claim considered.  In the event that the borrower defense regulations currently being negotiated result in discharge standards for a borrower defense claim different from the current standards, ED promises that the new standards would apply only to loans first disbursed on or after the effective date of those regulations.  Claims filed as to loans first disbursed before July 1, 2019, which would include currently pending claims and claims filed between the date of this final rule and July 1, 2019, will continue to be processed under the current standard for borrower defense claims.
The negotiated rulemaking committee tasked with reviewing and rewriting the current borrower defense regulations met for its third and final session this week and failed to reach consensus on proposed regulatory language.  Without negotiators reaching agreement on regulatory language, ED is now clear to craft its own proposed regulations, which it aims to release for public comment by November 1. 
Author: SAS
[bookmark: _Toc506547918]News 
[bookmark: _Toc506547919]Potential Reorganization Forthcoming at ED
The Trump Administration is reportedly considering making major changes to the organizational structure of the U.S. Department of Education (ED).  According to a draft plan obtained by Politico, more than a half-dozen offices within the agency would be eliminated or consolidated. 
The proposal seeks to merge the Offices of Postsecondary Education and Career, Technical, and Adult Education into a new Office of Postsecondary and Lifelong Learning.  In addition, the Office of the Undersecretary would be eliminated under the plan, which is an action ED has been considering for months.  President Trump has not yet nominated an individual to serve as Under Secretary. 
Aligning with reports from last month on potential reorganization, ED’s draft proposal would incorporate the Office of Innovation and Improvement into the Office of Elementary and Secondary Education (OESE) and would also eventually roll the Office of English Language Acquisition into OESE.
On the financial and management front, the plan proposes establishing a new office to be led by an assistant secretary that would take over the current Office of the Chief Financial Officer, as well as some of the responsibilities currently undertaken by the Offices of Management, Deputy Secretary, and Planning, Evaluation, and Policy Development.  In addition, the two offices handling communications and legislative affairs would be combined into one Office of Legislation and Public Affairs. 
The draft plan notes that ED would be required to seek congressional approval for some of the proposed changes.  Some offices within the agency are authorized by statute, meaning congressional approval would be necessary, while others are not. 
The reorganization effort, which would be phased in over an extended period of time, is in response to executive orders signed by President Trump last year ordering federal agencies to develop a reorganization plan and to look for ways to downsize staffing where possible. 
Resources:
Michael Stratford, “Morning Education: Education Department Proposes Sweeping Organizational Overhaul — DeVos Calls for Hearings on School Shootings,” Politico: Morning Education, February 16, 2018. 
Author: KSC
[bookmark: _Toc506547920]ED Confirms Transgender Student Complaint Procedures
The U.S. Department of Education (ED) confirmed to news outlets this week that it will not take action on complaints filed by transgender students who are prohibited from using the restroom corresponding to their gender identity. 
Last year, the Trump Administration withdrew guidance issued under the previous administration directing schools to accommodate transgender students based on their gender identity and noting that ED would interpret the prohibition of sex discrimination under Title IX of the Education Amendments of 1972 as also covering discrimination based on gender identity.   
Press reports last month indicated that ED had dismissed several complaints from students claiming discrimination based on transgender status. 
Liz Hill, spokesperson for ED, responded to press inquiries this week stating that ED’s position is that “Title IX prohibits discrimination on the basis of sex, not gender identity.”  ED, however, may reportedly still investigate some types of complaints from transgender students but not complaints based on restroom use. 
“Where students, including transgender students, are penalized or harassed for failing to conform to sex-based stereotypes, that is sex discrimination prohibited by Title IX,” Hill said.  “In the case of bathrooms, however, long-standing regulations provide that separating facilities on the basis of sex is not a form of discrimination prohibited by Title IX.”
Two federal appeals courts in recent years have ruled in favor of transgender students claiming discrimination based on schools limiting their use of restrooms corresponding to their gender identities, but lower courts have issued conflicting opinions on the matter.  The U.S. Supreme Court has yet to weigh in substantially on this issue.  Justices on the Supreme Court opted to return a case brought last year from a student out of Virginia to the lower court for reconsideration in light of the Trump Administration’s decision to withdraw the Obama-era guidance on Title IX. 
Although ED has made its position on the issue clear, students are sure to continue to challenge the standard in court.  It’s unlikely that full clarity will be provided on the scope of Title IX until the Supreme Court weighs in once and for all.
Resources:
Dominic Holden, “The Education Department Officially Says It Will Reject Transgender Student Bathroom Complaints,” Buzzfeed News, February 12, 2018. 
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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