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[bookmark: _Toc33179087]DeVos to Testify on Budget Request Next Week
Secretary of Education Betsy DeVos will testify in front of the House Appropriations Subcommittee on Labor, Health and Human Services, and Education next Thursday.  The subcommittee has invited DeVos to discuss the President’s fiscal year 2021 budget request for the U.S. Department of Education and its programs, which was released last week. 
DeVos is likely to receive many questions on the President’s proposal to consolidate 29 Elementary and Secondary Education Act programs into a single block grant to State and local educational agencies, as well as requests for justifications for the proposal to reduce funding for education programs by eight percent overall.  These hearings are a regular part of the appropriations process, and allow lawmakers to ask specific questions about the President’s budget and policy proposals and have agency heads offer more detail than the primary budget document. 
The Senate Committee on Appropriations is expected to hold a similar hearing in the coming weeks, but it has not yet been scheduled. 
DeVos’ testimony on Thursday will be livestreamed here beginning at 10am ET. 
Resources:
Michael Stratford, “DeVos to testify before House Appropriations panel next week,” Politico, February 19, 2020.
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[bookmark: _Toc33179089]House Democrats Question Title IX Rulemaking Process
In a letter to Secretary of Education Betsy DeVos late last week, a group of Democrats on the House Committee on Oversight raised concerns about the decision-making process that led to the Title IX rule expected to be released in final form shortly.  That rule is expected to address how institutions of higher education – and, potentially, K-12 school systems – must address allegations of sexual harassment and assault under Title IX of the Education Amendments of 1972.  
In the letter, lawmakers called the proposed version of the rule “troubling” and said it would “encourage schools to pursue fewer complaints of sexual assault” as well as “make it more difficult for student survivors to resolve their claims.”
The letter highlights troubling statements by administration officials, which seem to negate responsibility for assault if the victim is intoxicated, as well as a statement by DeVos justifying the narrowing of the definition of sexual harassment by saying “if everything is assault, then nothing is.”  
The letter also criticizes the cost-benefit analysis conducted by the U.S. Department of Education (ED), noting that ED only looked at the impact on institutions but did not take into account the potential impact of harassment and assault on victims.  Further, they cite a statement from the Association of Title IX Administration that ED had “drastically underestimate[d]” the cost to institutions created by the new requirements for quasi-judicial proceedings and related training.
The letter asks DeVos to produce, by February 28th, a number of documents including all studies, technical assessments, and underlying data used to craft the draft rule, as well as communications among agency officials and with external groups and other members of the administration.  
The proposed regulation drew more than 100,000 comments during its public comment period.  Final regulations were expected before the end of 2019, but the U.S. Office of Management and Budget has not yet completed its pre-release review, so the final rule may not be published for several weeks to come.  
The letter is available here.
Author: JCM
[bookmark: _Toc33179090]Stakeholders Raise Concerns About Rural Program Changes
The U.S. Department of Education (ED) recently modified the data used to distribute funds under the Rural Education Achievement Program (REAP), raising concerns from lawmakers and stakeholders.  
REAP funds are intended to support rural districts that lack enough personnel to effectively compete for federal grants, as well as compensate for low funding amounts allocated through formula programs that make it difficult to carry out the purposes of those programs.  REAP funds have traditionally been distributed to States using the percentage of students who quality for free or reduced-price lunch as a measure for poverty.  For the upcoming school year (2020-2021), ED has decided to use U.S. Census Bureau data as the poverty measure instead.  The two data sources do not always capture the same set of low-income families, and many States have been notified that they will receive less funding this year under REAP due to the change in the poverty data source. 
The School Superintendents Association has concerns about the impact of the change on school districts across the country.  In addition, Senator Susan Collins (D-ME) sent a letter to Secretary of Education Betsy DeVos last week following a notification sent to the Maine Department of Education that it would receive $1.2 million less in REAP funding this year compared to last year.  Collins asks DeVos to revert back to using free and reduced-price lunch data to determine allocations under the program. 
ED is reportedly reviewing Collins’ concerns but has not indicated whether it will continue using U.S. Census Bureau data to calculate allocations under the program.
Resources: 
Daarel Burnette II, “Rural Schools Cry Foul Over DeVos’ Change to Achievement Program Criteria,” Education Week: Politics K-12, February 14, 2020. 
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[bookmark: _Toc33179091]Senators Say ED Undercounting Native Students
Senators Tina Smith (D-MN) and Lisa Murkowski (R-AK) say that the U.S. Department of Education’s (ED’s) standards for reporting race and ethnicity data have resulted in the significant undercounting of American Indian and Alaska Native students at the federal level, especially those from multiethnic or multiracial backgrounds.  They say that under federal guidance adopted in 2007, identification as American Indian or Alaska Native is not counted if a student identifies as more than one race or ethnicity.  In a letter, they say that this resulted in the identification of 8,000 fewer students based on federal data than the State identified using more detailed data collection standards.  
“As our nation’s youth and K-12 student population becomes more diverse, including an increasing number of students with multiracial and multiethnic backgrounds, it is essential that the methods we use to collect student information yield accurate and useful data,” the senators wrote in a letter last week.  They asked ED to respond by Thursday to questions about whether the agency has taken any steps to resolve the disparity.
A spokesperson for ED told reporters that they are reviewing concerns raised in this letter, but also note that the regulations used have been in place for more than a decade.
The letter on Native student counts is available here.
Resources:
Nicole Gaudiano, “Senators cite undercounting of American Indian, Alaska Native students,” Politico, February 14, 2020.
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[bookmark: _Toc33179093]Report Finds States ESSA Plans Do Not Go Far Enough for ELs
The Migration Policy Institute, a non-partisan think tank based in Washington, D.C., published a report recently that analyzes how all 50 States, the District of Columbia, and Puerto Rico incorporate policies and goals for English learners (ELs) into their Every Student Succeeds Act (ESSA) plans.  The report found that while those State plans include goals for English learners, which is required by the law, those goals were “purely symbolic.”  
The report says that goals for English learners do not have a meaningful part of States’ ESSA accountability systems, raising questions as to how much EL performance counts in States’ accountability ratings for schools.  The report does praise changes made in ESSA, however, that have led to more uniform standards for identifying English learners and their transition to English proficiency. 
The full report from the Migration Policy Institute is available here.
Resources:
Corey Mitchell, “In Some States, ESSA Goals for English-Learners Are ‘Purely Symbolic,’ Report Finds,” Education Week: Learning the Language, February 14, 2020.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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