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[bookmark: _Toc33789918][bookmark: _Toc504484598]Legislation and Guidance 
[bookmark: _Toc33789919]New Portal for ED Guidance Now Live
In accordance with an executive order signed by President Trump last year, the U.S. Department of Education (ED) has launched a new guidance portal on its website.  The “portal” includes links to each of ED’s program office websites, specifically to the webpage where those offices have links to all of their policy guidance.  All federal agencies were required to establish the searchable, indexed guidance website by the end of this month, as well as provide notice to stakeholders once it was launched.
Only guidance that remains in effect is part of the new portal, as directed by the 2019 executive order.  Agencies, however, have until June 27, 2020 to “reinstate” any guidance documents to the portal that may have inadvertently been left off.  After the June 27th deadline, agencies will have to begin using a new protocol when publishing significant guidance that includes releasing it for a 30-day notice and comment period – an action that ED has already begun to implement on certain guidance over the past few months. 
ED’s new guidance portal is available here.
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[bookmark: _Toc33789920]ED Announces New Initiative on K-12 Sexual Assault
The U.S. Department of Education (ED) announced a new initiative Wednesday designed to combat instances of sexual assault on students in K-12 schools.  The program intends to enhance the enforcement of Title IX of the Education Amendments of 1972 by ED’s Office for Civil Rights, working to strengthen the ability of schools to prevent and respond to instances of harassment and assault.
The initiative focuses on incidents of assault and harassment of students by adults, in response to two recent complaints involving Chicago Public Schools.  In a press statement, DeVos called the incidents an example of “systemic and significant deficiencies” that required a federal follow-up and investigation.  
The initiative will consist of nationwide compliance reviews of how schools and districts comply with Title IX, examining how assault cases are handled.  OCR will then “work with school districts to identify and correct compliance concerns.”  OCR also plans to collect more data on sexual assault, including information on the incidents perpetrated by school staff and personnel, in the 2019-20 Civil Rights Data Collection (CRDC).  In addition, OCR will conduct Data Quality Reviews of the sexual harassment data that is currently collected and reported through the CRDC.
ED is still in the process of publishing final regulations regarding compliance with Title IX in instances of sexual harassment and assault allegations.  Those regulations were expected to be published late last year, but are still in the final stage of review at the Office of Management and Budget.  The fact that ED is announcing this initiative so close to the expected publication date may indicate that the final regulations will not apply to K-12 schools (something that was still being considered in the draft version of the rule).
“Through compliance reviews and raising public awareness about what’s actually happening in too many of our nation’s schools, we can build on the good work we’re already doing to enforce Title IX and protect students,” DeVos said.  “We cannot rest until every student can learn in a safe, nurturing environment where their civil rights are protected.”
Author: JCM
[bookmark: _Toc33789921]Lawmakers Question DeVos on FY 2021 Budget Request 
The House Appropriations Subcommittee on Labor, Health and Human Services, and Education held a hearing on Thursday to question Secretary of Education Betsy DeVos on the Trump Administration’s fiscal year (FY) 2021 budget request for the U.S. Department of Education (ED), which was released earlier this month.
Throughout the hearing, DeVos faced a number of heated exchanges with Democrats on the Committee with questions ranging from the privatization of public schools to concerns about ensuring nondiscrimination for all students.  In a particularly strict line of questioning, Representative Barbara Lee (D-CA) asked DeVos about a proposal outside of the FY 2021 budget to stop collecting civil rights data about preschool suspensions, noting her frustration that ED has not produced a requested report examining the racial breakdown of suspensions in preschools.  In addition, Representative Mark Pocan (D-WI) raised concerns about misuse of funds at charter schools leading to an animated back and forth with DeVos.  The hearing soon transformed into a discussion of how lawmakers should be conducting themselves toward DeVos after Ranking Member of the Subcommittee Tom Cole (R-OK) and Representative John Moolenaar (R-MI) accused Democrats of using an inappropriate tone throughout the hearing.
During his questioning, Cole noted that he was not overly supportive of the Charter School Program funding being rolled into the proposed block grant for elementary and secondary education out of worry that the funding would be diverted toward other programs’ purposes that are included in the block grant.  Similar to other hearings, DeVos and Democrats on the Committee sparred over the extent to which students would have civil rights protections at private schools participating in a school choice program.
DeVos mostly emphasized that the budget provides flexibility to States and districts through the proposed block grant for K-12 programs and that it works to ensure parents and children have more choice and control over their education.  She also announced the creation of a coronavirus task force, led by Deputy Secretary Mick Zais, to help ensure ED is prepared should the United States face an increased outbreak. 
The administration’s proposal to increase funding for career and technical education received some bipartisan support, but generally Democrats made clear that they did not intend to move forward with most of the administration’s requests.  The Chairwoman of the full House Appropriations Committee, Nita Lowey (D-NY), who joined the hearing briefly, told DeVos that “we are going to reject this proposal.” 
DeVos will likely be back to Capitol Hill in the coming weeks to provide testimony to the Senate Appropriations Committee, but that hearing has not yet been scheduled.
Resources:
Justine Coleman, “Democrats Spar with DeVos at Hearing, Say Trump Budget Would ‘Privatize Education,’” The Hill, February 27, 2020.
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[bookmark: _Toc33789922]OSERS Releases New Policy Interpretation for Voc Rehab Program
The U.S. Department of Education’s (ED’s) Office of Special Education and Rehabilitative Services (OSERS) published a notice of interpretation in the Federal Register today regarding policy under the Vocational Rehabilitation (VR) program. 
The notice clarifies current policy on the uses of VR funds reserved for providing pre-employment transition services.  ED has received questions from States regarding whether the required 15 percent reservation for pre-employment transition services can be used to cover the costs of auxiliary aids and services provided directly to students with disabilities and if the funds can be used on other VR services, like transportation or job coaching.  
ED’s policy interpretation says that designated State units may use the reserve funds to pay for auxiliary aids and services for any student with a disability who needs them, regardless of whether the student has applied and been determined eligible for VR services.  In addition, ED says that designated State units may use the reserve funds to pay for other VR services, as outlined under section 103(a) of the Rehabilitation Act and 34 CFR 361.48(b), in accordance with an individualized plan for employment, that are necessary for a student with disabilities to participate in pre-employment transition services.  States may not, however, use the reserve funds to provide other services, besides pre-employment services and auxiliary aids and services needed to access and participate in the transition services, for students who have not yet applied or been determined eligible for the VR program. 
The notice of interpretation is available here.
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[bookmark: _Toc33789924]Lawmakers Ask for Info on D.C. Voucher Program
As Congress considers the President’s request for fiscal year 2021 funding, which includes support for a large-scale tax credit voucher program, lawmakers are asking for more information on an existing federal program.  The DC Opportunity Scholarship Program provides access to residents of the capital city with federally-backed vouchers to attend private schools.  It has long served as a political football, funded when Republicans have the majority in Congress and defunded when Democrats take over.
Members of Congress wrote to the organization Serving Our Children Tuesday, saying that Secretary of Education Betsy DeVos had provided insufficient responses to previous requests for more information about the program’s performance, federal oversight, and whether students are provided with the same civil rights as their peers in public schools.  According to the letter, the U.S. Department of Education (ED) had identified only one federal civil rights law that it believes applies to those schools – the nondiscrimination provision in the authorizing program.  Lawmakers say they believe other civil rights laws apply, and have asked for a description of those laws.  Others believe it is a matter of interpretation, and note that ED has not enforced such laws, only provided assurances that there were no existing complaints.
Lawmakers have also asked for copies of all complaints and enforcement actions under the civil rights provision names, and explanation of how non-discrimination laws are interpreted and enforced in the program; the number of students, including English learners and students with disabilities, participating; what schools participate and how they are accredited; and whether schools are measured for compliance for D.C. law.
The letter, signed by members of the House Oversight Committee, is available here.
Resources:
Evie Blad, “Democrats Press D.C. Voucher Program for Information on Student Civil Rights,” Education Week: Politics K-12, February 25, 2020.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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