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[bookmark: _Toc2346485]House Committee Passes School Infrastructure Bill
The House Committee on Education and Labor held a markup on Thursday and passed legislation that would provide about $100 billion for school renovation, repair, and construction.  The Rebuild America’s Schools Act (H.R. 865) passed 26-20 out of the committee on a party-line vote.
The legislation would provide approximately $70 billion in direct federal spending for schools, allocated to States by formula and to local educational agencies (LEAs) competitively.  Districts which receive funding would have to prioritize projects at schools with the highest percentage of students receiving free and reduced-price meals.  The bill would also create another $30 billion in tax-credit bonds through the Quality Zone Academy Bond program. 
As part of the package, States could use funds to provide technical assistance and help develop a public online database with information about the age of school facilities and various elements, including proximity to toxic sites, vulnerability to natural disasters, and other information on school building quality.  States would be required to provide a 10 percent match and meet maintenance of effort and supplement, not supplant requirements.  Some portion of funds must also be used for green building practices, with that percentage increasing each year.
Lawmakers approved an amendment which would prohibit funds from going to for-profit charter schools, expressing concerns about providing funding directly to for-profit schools or management companies.  However, they rejected an amendment that would prohibit the federal government from limiting funds to schools based on whether they arm teachers, administrators, and staff.  
The bill has 164 co-sponsors, and House Committee Chairman Bobby Scott (D-VA) has said he believes it has “bipartisan appeal.”  Scott may try to convince other legislators to incorporate this proposal into the infrastructure package that President Trump has said he will send to Congress.
Resources:
Andrew Ujifusa, “$100 Billion Plan to Repaid, Upgrade Schools Passes Key Committee,” Education Week: Politics K-12¸ February 26, 2019.
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[bookmark: _Toc2346486]USDA Relaxes School Nutrition Hiring Standards
On Thursday the U.S. Department of Agriculture (USDA) released a final rule which relaxes some of the hiring standards for federally-funded school meal programs, including the National School Lunch Program and the National School Breakfast Program.
Under current rules, State directors must have a bachelor’s degree in a relevant field.  Under the new rule, candidates can be hired without a bachelor’s degree in a relevant field so long as they have a master’s or other advanced degree in a related field like food and nutrition, culinary arts, or food service management.  
The move is also intended to ease the burden on small and rural districts, according to USDA, since those areas have a smaller pool of candidates to draw from.  Now, for school districts with fewer than 2,500 students, a food service director must simply have “relevant food service experience,” and not necessarily school nutrition experience.  State agencies will also have broader discretion over whether to consider volunteer or other unpaid work relevant experience.
For local educational agencies with fewer than 500 students, this final rule provides State agencies the discretion to approve the hiring of a school nutrition program director who has less than the required years of food service experience, provided the applicant meets minimum education levels.
The new hiring rule, available here, is effective within 60 days of its publication (scheduled for March 1st).  
Resources: 
John Lauinger, “USDA Finalizes Rule to Relax School Nutrition Hiring Standards,” Politico, February 28, 2019.
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[bookmark: _Toc2346487]DeVos Working With Republicans to Pass School Choice Program
Secretary of Education Betsy DeVos announced a new push to expand school choice on Thursday.  DeVos is working with Senator Ted Cruz (R-TX) and Representative Bradley Byrne (R-AL) on the project, who each introduced legislation called the Education Freedom Scholarships and Opportunity Act.
The legislation would create a tax credit program in which participation would be voluntary for States, schools, and students.  The Education Freedom Scholarships would be funded by voluntary contributions from taxpayers to State-identified scholarship granting organizations.  Those donors would then receive a dollar-for-dollar federal tax credit in return, and the scholarship funds would be distributed to eligible public school students to enhance their educational opportunities.
States would have the authority to determine whether to create a State scholarship fund and also how to select eligible students, education providers, and allowable education expenses.  In a press release from the U.S. Department of Education, the Secretary lists a number of items for which the scholarships could potentially be used for, including, but not limited to, advanced, remedial, and elective courses; apprenticeships and industry certifications; concurrent and dual enrollment; private and home education; special education services and therapies; transportation to education providers outside of a family’s zoned school; tutoring; and summer and after-school education programs.
A fact sheet on the proposal makes clear that the legislation does not create a new federal program but instead “establishes a federal tax credit to support State-designed and controlled programs.”
The proposal is likely to face a tough road to passage in Congress, with many Democrats viewing these types of school choice programs as an effort to divert funds from public schools.  The program is problematic for some Republicans as well who are strictly opposed to increasing the federal role in education or pressuring States to standardize their tax credit scholarship programs.  The Heritage Foundation, a conservative think tank which usually supports policies from the Trump administration, came out in opposition of the school choice proposal due to concerns over expanding the federal government’s power in education.  The bill already has some Republican support in Congress, though, as the Chairman of the Senate Committee on Health, Education, Labor, and Pensions, Lamar Alexander (R-TN), has signed on to the Senate legislation, along with a few other senators. 
The U.S. Department of Education has launched a web page with resources, including a number of fact sheets, on the school choice proposal.
Resources: 
Michael Stratford, “DeVos to Ask Congress to Pass Tax Proposal to Expand School Choice,” Politico, February 27, 2019.
Michael Stratford, “What’s Next for Higher Education Reauthorization?,” Politico: Morning Education, March 1, 2019.
U.S. Department of Education Press Release, “Trump Administration Unveils Plan for Historic Investment in America’s Students through Education Freedom Scholarships,” February 28, 2019.
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[bookmark: _Toc2346488]Sen. Patty Murray Outlines HEA Reauthorization Priorities
[bookmark: _Hlk2345353]Ranking Member of the Senate Committee on Health, Education, Labor, and Pensions (HELP) Patty Murray (D-WA) outlined her priorities for reauthorizing the Higher Education Act (HEA) in a speech at the Center for American Progress on Thursday.  Chairman of the Senate HELP Committee Lamar Alexander (R-TN) discussed his own policy priorities for HEA reauthorization last month.
Murray said that she hopes to reach a deal with Alexander for a comprehensive overhaul of the HEA, as opposed to legislation that only tinkers around the edges – a sentiment shared by Chairman of the House Committee on Education and Labor Bobby Scott (D-VA).  
“It is very clear we cannot waste this opportunity to reauthorize the Higher Education Act by only addressing simple issues or easier issues – and picking up just a few bipartisan bills – and leaving all the hard stuff on the table,” Murray told reporters.  Among the items that Murray is looking to address in an HEA reauthorization are college affordability, holding schools accountable for student success, improving campus safety, protecting civil rights of students, and expanding access to higher education.  
In order to achieve some of these priorities, Murray supports expanding the federal investment in education, which is a key dividing issue between Republicans and Democrats.  Murray conceded that while she supports examining debt-free college options, those types of programs are unlikely to be included in a bipartisan piece of legislation.  The other item where Democrats stand far apart from Republicans is on accountability for institutions of higher education, specifically for for-profit institutions.  Murray said she would like an HEA reauthorization to address “predatory” for-profit colleges, but Republicans have tended to oppose accountability policies that single out the for-profit sector.
In a statement on Thursday, Alexander said he was open to working with Murray to try to pass a bipartisan HEA overhaul by the end of the year.  “We have a good history of working together to find areas of agreement, and I expect that we will be able to do the same this year,” he wrote.  “My hope is that working together our committee can produce a recommendation to the full Senate before summer.”
Alexander plans to retire at the end of his Congressional term in 2020, which increases pressure for him to work with Murray to pass an HEA reauthorization this year.
Resources:
Michael Stratford, “Murray Lays Out Higher Education Goals, Lowers Expectations on ‘Free’ College,” Politico, February 28, 2019.
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[bookmark: _Toc2346490]Civil Rights Groups Ask for More Clarity on SNS Guidance
A group of ten civil rights organizations recently wrote to Secretary of Education Betsy DeVos requesting changes to the draft guidance released earlier this year on the supplement, not supplant requirement in Title I, Part A of the Every Student Succeeds Act. 
The groups say that additional clarity is needed in the guidance.  When the guidance was released in January, Secretary DeVos touted the “significant flexibility” given to local educational agencies in complying with the provision, but the civil rights organizations argue that without “stronger, clearer, and more rigorous guidelines,” traditionally disadvantaged groups of students will be shortchanged of the services they need. 
“The final guidance must clearly state that, no matter the method for distributing State and local funds to schools, the result is such that Title I schools have at least as much actual State and local funding and resources as do the average of all non-Title I schools in the same district,” the letter states. 
The U.S. Department of Education was accepting comments on the draft guidance until February 25th.  It is unclear whether any substantive changes will be made based on comments submitted by stakeholders or when the final guidance will be published. 
Resources:
Kimberly Hefling, “Civil Rights Groups Want ‘Clearer and More Rigorous Guidelines’ for Spending Requirement,” Politico, February 25, 2019.
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[bookmark: _Toc2346491]Judge Rules ED Improperly Denied Loan Forgiveness in Some Cases
[bookmark: _Hlk2346327]A federal judge has ruled that the U.S. Department of Education (ED) acted “arbitrarily and capriciously” when it rejected some student loan borrowers for loan forgiveness after initially approving their applications for the Public Service Loan Forgiveness (PSLF) program.  
The judge cited a change in interpretation of regulations during the final years of the Obama administration which caused a number of borrowers to lose eligibility for the program.  He said that ED failed to provide a “reasonable analysis” and meet the “minimum requirements for reasoned decision making” to change the requirements.  Two requirements – that the employer have public service as its “primary purpose,” and that public education services be offered in a “school-like setting” were struck down for the same reasons.
Adding to the confusion, FedLoan servicing, the company that has contracted with ED to manage PSLF payments, initially told borrowers they were eligible for the program but had that determination overturned by ED.  
It is not clear year what this means for borrowers, but ED may have to reexamine its standards for the program and allow more borrowers to qualify.  
Resources:
Michael Stratford, “Judge Rules Education Department Illegally Denied Public Service Loan Forgiveness,” Politico, February 22, 2019.
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[bookmark: _Toc2346493]GAO Finds School Choice Options Lacking for Native Students
A report released this week by the U.S. Government Accountability Office (GAO) found that school choice options are very limited for most Alaska Native and American Indian students. 
The report examined the public school options in areas where large numbers of American Indian and Alaska Native students are located.  Specifically, GAO analyzed information from the U.S. Department of Education’s Common Core of Data for school year 2015-2016, looking at public school choice options in school districts in which American Indian and Alaska Native student accounted for 25 percent or more of all students and the 100 school districts with the largest number of Alaska Native and American Indian students. 
The vast majority of districts with high populations of native students, 378 out of 451 districts, had only traditional public schools.  The other 73 districts had at least one other option, including a Bureau of Indian Education, charter, magnet, or career and technical education school.  Most of the districts examined were located in rural areas.  Rural districts often have few school choice options because there may not be enough students to justify alternatives or there may be difficulty recruiting and retaining teachers.
A few of the 100 districts with the largest American Indian and Alaska Native populations were located in urban areas and provided at least one alternative school option, GAO found.  However, those schools typically did not offer curricula that focused on these students’ cultural identity or included native language instruction because the number of American Indian and Alaska Native students in those districts only account for a small percentage of all students.
GAO did not make any recommendations in its report.  The full report is available here.
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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