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[bookmark: _Toc507752947][bookmark: _Hlk505328405]ED Seeks Delay in Implementation of Disproportionality Rule 
In a Federal Register notice published this week, the U.S. Department of Education (ED) has asked stakeholders for comment on a decision to delay the implementation of a rule which would require States to monitor how school districts identify and serve minority students with disabilities.  The proposed change would delay the start of enforcement by two years, moving the deadline for compliance from July of this year to July 1, 2020.
ED had indicated in its fall regulatory agenda that it was considering delaying the start of enforcement.  The Federal Register notice indicates that the agency feels it does not have the statutory authority to make States adopt a standard method or policy of identifying disproportionality.  It also expressed concern that the rule may prompt districts to create “quotas” or caps on the number of students identified.  But civil rights organizations, including the National Association of State Directors of Special Education say they support the rule and want to keep it on its current timeline.  
The federal register notice asks for comment on the proposed by May 14, 2018, but it seems likely that the agency will move forward with the change regardless of public input.  The notice is available here.
Resources:
Christina Samuels, “Education Department Officially Proposes Delay of Special Education Bias Rule,” Education Week: On Special Education, February 23, 2018.
Author: JCM
[bookmark: _Toc507752948][bookmark: _GoBack]OCTAE Releases Guidance on AEFLA Performance Levels 
The Office of Career, Technical, and Adult Education (OCTAE) at the U.S. Department of Education (ED) recently released a guidance document that describes the criteria and procedures it will use when considering a State’s expected levels of performance and negotiated levels of performance for Program Years (PYs) 2018–19 and 2019–20 for the Adult Education and Family Literacy Act (AEFLA) program.  This process is required under sections 116(b)(3)(A)(iii) and (b)(3)(A)(iv)(II) of the Workforce Innovation and Opportunity Act (WIOA), which reauthorized AEFLA in 2014.  Under the transition authority that ED has used since the law went into effect, OCTAE has determined that the same indicators of performance that States negotiated for PYs 2016–17 and 2017–18 will be negotiated for PYs 2018–19 and 2019–20.
For PYs 2018–19 and 2019–20, OCTAE will negotiate levels of performance with States for one indicator for the AEFLA program – the measurable skill gain (MSG) indicator. OCTAE will continue to collect baseline data for the other five primary performance indicators during this period.  For those same PYs, ED’s Rehabilitation Services Administration (RSA) will not negotiate levels of performance for any of the indicators for the Vocational Rehabilitation program under Title IV of WIOA because it lacks sufficient proxy data to form the basis for establishing expected levels or adjusted levels of performance.  Instead, RSA will continue to work with States on baseline data collection for all of the indicators and the approach to establishing appropriate levels of performance in future years.
For the AEFLA program, States are required to propose expected levels of performance for only the MSG indicator in their two-year modification plan submission.  For the purpose of performance negotiations that occur in the spring of 2018, a State must propose an expected level of performance for the MSG indicator, informed by its PY 2016–17 MSG data collected in the first year of data collection under WIOA, and four additional factors.  Under 34 CFR § 463.170(b), the four factors that ED must consider in the process of reaching agreement with a State on a negotiated level of performance are:
· How the negotiated levels of performance compare with State levels of performance established for other States;
· The application of an objective statistical model established by the Secretaries of Labor and Education that will be based on:
· Differences among States in terms of actual economic conditions, including but not limited to unemployment rates and job losses or gains in particular industries; and
· The characteristics of participants, including but not limited to: 
· Indicators of poor work history; 
· Lack of work experience; 
· Lack of educational or occupational skills attainment; 
· Dislocation from high-wage and high-benefit employment; 
· Low levels of literacy; 
· Low levels of English proficiency; 
· Disability status; 
· Homelessness; 
· Ex-offender status; and 
· Welfare dependency;
· How the negotiated levels promote continuous improvement in performance based on the primary indicators and ensure optimal return on the investment of federal funds; and
· The extent to which the levels negotiated assist the State in meeting the performance goals established by the Secretaries of Labor and Education for the core programs in accordance with the Government Performance and Results Act of 1993, as amended.
In the negotiation process in spring of 2018, for purposes of the AEFLA program, ED will consider the above factors, except for the application of the statistical adjustment model, which cannot be used until there are sufficient data to populate the model.  No sanctions are associated with the PY 2018–19 and PY 2019–20 adjusted levels of performance. For purposes of proposing expected levels of performance, ED is requesting that States consider performance levels that will move the State higher on the list of AEFLA performance rankings.
The State Plan two-year modification is due no later than March 15, 2018.  States will submit expected levels of performance for PYs 2018–19 and 2019–20 for consideration into the WIOA State Plan portal.  The Area Coordinator for each State will follow up if any information or clarification is needed.  The negotiation process culminates with the review and approval by the Acting Assistant Secretary for OCTAE.  The State Plan must be updated in the portal to incorporate the approved negotiated levels of performance after the conclusion of the negotiation process.
Author: SAS
[bookmark: _Toc507752949][bookmark: _Hlk505267164][bookmark: _Toc504484598]ED to Shield Student Loan Collectors from State Regulations
According to a draft document obtained by Politico, the U.S. Department of Education (ED) plans to issue a “notice of interpretation” that will exempt student loan collection companies from State oversight and regulation. 
The notice states that only the federal government, not States, has the authority to oversee and regulate student loan collection companies that are working on behalf of the federal government.  The planned move has garnered significant backlash from consumer advocates and a number of State attorneys general.  
Student loan companies have been lobbying the federal government to take action to protect them against the increased regulatory action States have taken in recent years.  At least half of the nation’s State attorneys general, however, have criticized the industry’s lobbying efforts in a recent letter, arguing that States do have oversight authority when student loan companies are collecting money within the State’s border and from its residents. 
A number of States have made efforts to pass so-called “Borrowers Bills of Rights” over the past several years to regulate student loan collection and ensure that companies are licensed in the State.  In addition, Democratic State attorneys general have initiated lawsuits against the industry over concerns of deceptive practices. 
In its first year in office, President Trump has already taken steps to reduce regulation and requirements surrounding student loan servicers, including withdrawing a plan developed under the Obama administration aimed at imposing higher standards for customer service on student loan companies.  In addition, according to a separate memo obtained by Politico, ED clarified that third-party information requests to student loan servicers, which could include requests from State regulators, must be made directly to ED to ensure compliance with privacy rules. 
ED did not return a request from Politico for comment on the draft notice.  It is unclear when the agency plans to officially publish it. 
Resources:
Michael Stratford, “Trump Administration Fights States’ Crackdown on Student Loan Collectors,” Politico, February 26, 2018. 
Author: KSC 
[bookmark: _Toc507752950]New ED Grant Priorities Focus on Flexibility, School Choice
The U.S. Department of Education (ED) issued a notice this week outlining the final supplemental priorities that will be taken into consideration when evaluating grant applications.  The Secretary of Education can choose any number of these priorities – or portions of a priority – to apply to a specific discretionary grant program’s application process.  These priorities not only help to signify the Secretary’s policy priorities, they also assist ED in awarding grants to the States, districts, and other organizations that would help further those priorities.
The new priorities include “empowering families and individuals to choose a high-quality education that meets their unique needs.”  This includes increasing the proportion of students with access to school choice, especially those with disabilities, English learners, and those in rural areas, as well as other vulnerable populations.  Notably, ED dismissed concerns from some commenters about the academic success of charter and voucher programs, saying instead that “we view high levels of parent satisfaction as a key benefit” of both options and citing specific studies which say that in some cases charter schools help increase student achievement.
ED also says it wants to promote “innovation and efficiency,” with an “increased focus on improving student outcomes” and “providing increased value to students and taxpayers.”  This could include, the agency says, implementing new cost-efficiency strategies, reducing compliance burden, and increasing private financial support for grants. 
Tracking with the President’s suggestion for increased work-based learning opportunities in his infrastructure plan, the priorities also suggest focusing on career and technical skills that align with in-demand occupations and creating innovative pathways toward obtaining credentials for students.  
The priorities also support knowledge of civic participation, time management, job seeking, personal finance, problem-solving skills, “positive personal relationships with others,” “determination, perseverance, and the ability to overcome obstacles,” and “self-regulation in order to work toward long-term goals.”  In addition, ED may ask grantees to focus on meeting the unique needs of students with disabilities, or those who are gifted and talented.  This priority says this can be accomplished by ensuring students with disabilities are offered educational programs that are both “meaningful and appropriately ambitious in light of each child’s or student’s circumstances,” including both academic and “functional outcomes.”
Finally, ED asks applicants to focus on promoting science, technology, engineering, and math (STEM) subjects, with a particular focus on computer science; to promote evidence-based literacy interventions; to promote new pathways for teachers (including recruitment and retention of new teachers and mid-career professionals); to protect free speech in educational environments, and to promote “economic mobility” through family engagement, partnerships with community organizations, and kindergarten readiness.
The new competitive priorities are available here.
Author: JCM
[bookmark: _Toc507752951]News 
[bookmark: _Toc507752952]Federal Appeals Court Rejects Equitable Offset Argument
The United States Court of Appeals for the Eleventh Circuit issued a decision on Wednesday that has major implications for States and districts seeking “equitable offset” for funds ordered to be repaid by the U.S. Department of Education (ED) following an audit. 
In 2007, State auditors found a complex fraud scheme in the Georgia Department of Education’s (GDOE’s) subgrant competition for the 21st Century Community Learning Centers program under the Elementary and Secondary Education Act.  Three GDOE employees, as well as individuals on the independent review panel for the competition, overrode internal controls to manipulate the outcome, ultimately resulting in the award of subgrants to a number of lower-scoring applicants.  As a result, ED ordered GDOE to repay $5.7 million in federal funds diverted to the lower-scoring applicants.  During settlement negotiations and after applying the relevant statute of limitations, that amount was lowered to $2.1 million.  
GDOE requested an equitable offset for the full amount of funds ordered to be repaid, arguing that it had expended more than $3.9 million in uncredited but allowable non-federal funds in a manner fulfilling the 21st Century program’s legislative intent.  GDOE’s request was rejected by an administrative law judge, as well as the Secretary of Education, leading GDOE to appeal to the Eleventh Circuit to seek review of the Secretary’s final decision. 
In the final decision, the Secretary denied the request for an equitable offset after determining that the “nature and scope of the violation was ‘too serious to warrant an equitable offset’” because of the complex fraud involved.  On Wednesday, the Eleventh Circuit issued a decision upholding the Secretary’s determination, stating that “[s]ubstantial deference must be shown to the Secretary’s decision ordering the state department of education to refund disallowed grant funds.” 
Equitable offset, a remedy that Brustein & Manasevit helped work to develop, has been applied by ED in a number of refund cases for the past 25 years.  The Eleventh Circuit’s decision, however, makes clear that in cases of underlying fraud, the Court must be exceedingly deferential to the Secretary in determining whether equitable offset is warranted.  Moving forward, grantees should assume that in cases of underlying fraud, ED will be unlikely to grant requests for equitable offset. 
Michael Brustein and Bonnie Little Graham will discuss the GDOE case and its impact in detail at Brustein & Manasevit’s upcoming spring forum, May 9-11 in Washington, D.C. 
The Eleventh Circuit opinion for Georgia Department of Education v. U.S. Department of Education is available here. 
Author: KSC
[bookmark: _Toc507752953]Congresswoman Foxx Calls for Increases to ESSA Funding 
Congresswoman Virginia Foxx (R-NC), Chairwoman of the House Education and Workforce Committee, sent a letter this week to the Committee’s ranking member Bobby Scott (D-VA) in response to his February 15th letter requesting a hearing on school safety following the tragedy at Marjory Stoneman Douglas High School in Parkland, Florida.  In the letter, Foxx informed Scott that she is requesting action from the House Appropriations Committee for school safety measures, and invited his support in seeking that action.

“It is important that we work together to support States and school districts in their efforts to keep America’s students safe,” wrote Foxx.  “As the Committee learned in its February 2013 hearing, school districts and local communities need flexibility in the resources provided to them so they can adopt the tools and practices that will best help them protect their students and provide appropriate supportive services to help prevent tragedies.  That is one of the reasons we included the Student Support and Academic Enrichment Grant (SSAEG) in the Every Student Succeeds Act (ESSA).”  Notably, that grant combined a number of smaller programs that were previously funded by individual funding streams.  Under the new SSAEG, districts receive less money for those programs, but choose where they want to spent it.

Foxx concluded, “This week, I am sending the attached letter to key Appropriations Committee leaders requesting that they make funding the SSAEG as authorized in ESSA a top priority.  I invite you to join me in sending this letter.  Congress worked in a bipartisan, bicameral way to create this flexible funding, and I welcome your partnership so the program may fulfill its purpose.”  In her letter to the Appropriations Committee Foxx reminded appropriators that the SSAEG program provides grants to school districts to support a variety of needs, including student mental health services and professional development for school personnel in crisis management and school-based violence prevention strategies.
“Schools need a multi-pronged approach to ensure they are doing everything they can to provide a safe and secure learning environment for their students, Foxx wrote to appropriators.  “Resources from these grants can be a key piece in their approach.”  
In calling on the Appropriations Committee to make SSAEG funding a top priority, Foxx argued that districts must have flexibility in using their resources to support and protect students and educators.  While this message is likely to hit home for a number of people, any increased funding for SSAEG is going to have to come with offsets in spending. Considering the rough road ahead in obtaining final fiscal year 2018 funding approval, such offsets may be difficult to find.
Author: SAS
[bookmark: _Toc507752954]New Disaster Relief Money to Come from ED
Secretary of Education Betsy DeVos announced Wednesday that new relief for students and schools impacted by Hurricanes Harvey, Irma, and Maria as well as the California wildfires will soon be available.  This funding will take three forms: “restart” money to help schools reopen and reenroll students at public, private, and charter schools; emergency impact aid for districts and schools educating displaced students; and new money under the McKinney-Vento Homeless Assistance Act to help meet the needs of homeless or displaced students.  For institutions of higher education, the additional relief includes money for impacted institutions as well as those receiving displaced students.
All in all, these programs received an emergency appropriation of a little over $2.5 billion for the K-12 measures and $100 million for higher education, all through a temporary appropriations measure passed by Congress in February.  A new “Dear Colleague” letter about the funds says that applications will be available “in the near future.”
More information on the U.S. Department of Education’s disaster relief efforts is available here.
Resources:
Andrew Ujifusa, “DeVos Announces Additional Aid for Students Impacted by Hurricanes and Wildfires,” Education Week: Politics K-12, February 28, 2018.
Author: JCM 
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
© Brustein & Manasevit, PLLC 2018
Contributors: Julia Martin, Steven Spillan, Kelly Christiansen
www.bruman.com
www.bruman.com
image1.PNG
M

«BRUSTEIN

ANASEVIT, PLLC
ATTORNEYS AT LAW

1023 15" Street NW, Suite 500
Washington, DC 20005
phone 202.965.3652

f0x 202.965.8913
bruman@bruman.com
www.bruman.com




