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[bookmark: _Toc34396674]ED Will Issue Coronavirus Guidance, Flexibility
In statements to the press and in Secretary of Education Betsy DeVos’ testimony to the Senate Committee on Appropriations, the U.S. Department of Education (ED) has assured schools that it will soon offer guidance in dealing with the novel coronavirus, formally known as COVID-19.
ED and the Centers for Disease Control (CDC) have emphasized that schools and districts – not the federal government – will be responsible for deciding whether and for how long schools should close.  Officials have urged schools to make alternate plans for continuing educational programs online, if necessary.  
The Office of Federal Student Aid (FSA) announced yesterday that it would provide flexibility for schools working to help students complete a semester.  FSA notes that distance learning is possible for students whose study abroad programs were disrupted too late for them to enroll in on-campus offerings and for students whose attendance was interrupted by quarantine or school closure.  ED offers the caveat that “this flexibility is not available for clock-hour courses that lead to licensure if the licensure body will not accept distance learning courses or hours or give credit for them toward the number of hours a student must complete.”  ED also said it would allow for temporary consortium agreements to provide distance learning, and would allow leaves of absence shorter than 180 days (after that time period, the institution would need to begin the process of returning Title IV federal student aid funds).
DeVos told senators Thursday that the Office of Elementary and Secondary Education was in the process of updating guidance issued during the 2009 H1N1 pandemic, providing guidance to schools on how to manage closures, recommendations for procedures, potential flexibility and waivers, and managing services to students with disabilities.  That guidance will likely be posted on ED’s new resource page, www.ed.gov/coronavirus. 
A bulletin from the Office for Civil Rights (OCR) also cautioned administrators to be mindful of stereotyping, bullying, and harassment against students of Asian descent in a “Dear Colleague” letter issued Wednesday.  OCR has offered technical assistance and resources to help schools deal with this issue.
Lawmakers have pressed DeVos to provide even more information, asking ED to disclose the communications it has had with school districts and States as well as the White House task force.  In a letter sent this week, senators also asked ED to provide a sense of how frequently the agency will communicate with States and districts and whether it will issue travel guidance to study abroad and student exchange programs.  
Internally, ED has said that it will follow guidance issued by the U.S. Office of Personnel Management.  That guidance encourages agencies to test telework and remote login capacity, have employees who have respiratory symptoms stay home until they are free from fever, and reduce non-essential domestic travel “as appropriate.”
The higher education guidance is available here.  The Dear Colleague on discrimination is here.
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[bookmark: _Toc34396675]OCTAE, OCR Answer Stakeholder Questions on MOA Updates
The U.S. Department of Education held a second webinar yesterday to provide guidance on the Offices of Career, Technical, and Adult Education and Civil Rights (OCR) recently-updated Memorandum of Procedures (MOP) for the Methods of Administration (MOA) guidelines, which requires States to submit an updated MOA plan this summer.  Yesterday’s webinar answered a number of questions that had not received responses during ED’s previous webinar.
ED staff made clear on yesterday’s webinar that States are not required to make changes to their existing MOA plans if those plans are compliant with the 1979 MOA guidelines.  For States that do choose to make changes, stakeholder involvement in the process is left to States’ discretion and is not required.  Regardless of whether a State makes changes to its plan or continues using its current plan, those documents must be submitted to ED through the Perkins portal by July 1, 2020.
ED received a number of questions on how the updated MOP might impact the submission of MOA biennial reports.  States will still be required to submit these reports, but the deadline moving forward will be pushed to December 31st, instead of July 1st, in order to align with Consolidated Annual Reports submissions.
States will no longer be required to submit targeting plans to ED, but the information contained in those plans should instead be incorporated into States’ MOA plans, as outlined in ED’s updated MOP.  States are still required to conduct compliance reviews but have significant flexibility in determining the number and scope of reviews, as well as the methods of review (on-site visit, desk monitoring, etc.).  
Finally, ED notified States that OCR intends to take a more proactive approach in the future with regard to MOA compliance, as opposed to solely responding to reports submitted to ED.  This activity will likely be run through OCR’s new OPEN Center. 
A recording of ED’s webinar will be posted to its Perkins website, cte.ed.gov, within the next two weeks.  ED told States to direct questions about the MOA updates to one of OCR’s attorneys, Maria Litsakis (maria.litsakis@ed.gov).  States may also direct questions on this process to Brustein & Manasevit. 
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[bookmark: _Toc34396677]Advocates Urge Loan Forgiveness for Disabled Borrowers
In two separate letters recently sent to Secretary of Education Betsy DeVos, advocacy groups have called for the automatic cancellation of student loans for borrowers with significant disabilities. 
Student loan borrowers with a significant, permanent disability are eligible for complete loan discharge under federal law.  If those individuals are no longer able to work due to their disability and therefore are unable to repay their debts, they are considered eligible for this loan forgiveness.  
Currently, the U.S. Department of Education (ED) requires borrowers with disabilities who are eligible for loan discharge to submit an application.  Advocates say the application process is unnecessary, burdensome, and should be eliminated.  The advocates point out that beginning in 2015, the federal government began comparing records from the Social Security Administration identifying individuals with a total, permanent disability to ED’s list of student loan borrowers.  Using this data, ED reached out to nearly 555,000 borrowers who were eligible for loan discharge between March 2016 and September 2019, but only 200,000 of that group ultimately applied for forgiveness.  
Both the letters sent to DeVos encourage ED to provide automatic loan relief for those individuals who are identified using Social Security Administration data.  “The application process is standing in the way of critical relief for hundreds of thousands of eligible borrowers, thwarting the intent of Congress that their student loan debt be discharged,” says one of the letters. 
Late last summer, the Trump administration made a move to begin automatically discharging loans for military veterans who have a total, permanent disability, but that authority does not extend to non-military veterans who are eligible for loan forgiveness based on the same federal standard. 
Resources:
Cory Turner, “Letters Urge Betsy DeVos To Erase Student Loans For Borrowers With Disabilities,” NPR, March 3, 2020.
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[bookmark: _Toc34396678]Complaints Lead to Reversal on Rural School Funding 
The U.S. Department of Education (ED) on Thursday said it would reverse its decision on the data used to calculate allocations for rural education funding, following bipartisan backlash. 
Lawmakers realized last month that ED had changed the data it was using to calculate funding for the Rural and Low-Income Schools program.  Where the law requires that Census data be used, ED had been using free and reduced-price meal data for 17 years.  It is not clear whether the use of alternate data was a mistake or intentional, but ED announced that it intended to follow the statute as written, prompting backlash from a group of senators led by Susan Collins (R-ME).  That change would have caused more than 800 schools to lose eligibility for the program in the 2020-21 school year, with budget cuts ranging from $30,000 to $100,000.  
After senators sent a letter to DeVos urging her to maintain the previous methodology, ED announced that it had found the authority to revert to using school lunch data, and said that Congress should make changes to the statute to preserve that calculation in the long term.  That change had come as a surprise to lawmakers, including Senate Appropriations Subcommittee Chairman Roy Blount (R-MO), who asked DeVos during a hearing why she had not shared her plans for the reversal when their staff had met the previous day.
The President also highlighted the issue on Twitter, writing that “[t]he Department of Education is NOT closing hundreds of schools in rural areas….  We are investing greatly in our schools, and always will!”
Resources:
Erica Green, “Education Dept. Reverses Plan to Cut Rural School Funding,” New York Times, March 4, 2020.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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