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[bookmark: _Toc3550179]ED Issues Equitable Services Guidance on Religiously-Affiliated Contractors 
This week the U.S. Department of Education announced it will now allow religiously-affiliated organizations to contract to provide equitable services to students under the Elementary and Secondary Education Act (ESEA).  Under ESEA, districts have to offer qualifying students who attend private schools the same services as their public-school peers.  However, statutory language in ESEA prohibits money from going directly to private schools, instead requiring districts to provide services themselves or use contractors (this prohibition does not apply to contractors working with a public-school district).
A recent U.S. Supreme Court decision in Trinity Lutheran Church of Columbia, Inc. vs. Comer, however, found that such restrictions were unconstitutional.  In that case, the Court found that a Missouri State program which denied a church the ability to apply for a playground resurfacing grant was unconstitutional because the prohibition was based solely on the religious character of the organization.
The announcement was made in draft updated guidance the equitable services requirements of ESEA.  The guidance is based on an earlier version but has been updated to reflect the change in policy based on the Trinity Lutheran case.  Ultimately under this updated guidance, districts will still be able to decide which contractors are used, and the services required would have to be completely secular and non-ideological.  In an effort to avoid concerns about self-dealing, the contractor may not be affiliated with the private school where the services are being offered.  The guidance also emphasizes that these districts must continue to follow all other fiscal and equitable services requirements of the law.
Some advocates have criticized this decision, saying it is interpreting a very narrow decision too broadly – and that access to State grants should not be equated with the provision of educational services.
The draft updated guidance is available here.
Resources:
Alyson Klein, “DeVos Lifts Bar on Religiously Affiliated Contractors Providing ‘Equitable Services,’” Education Week: Politics K-12, March 11, 2019.
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[bookmark: _Toc3550180]Perkins V Technical Amendment Passed by Congress
In the fiscal year 2019 Consolidated Appropriations Act, passed in February, Congress approved a technical amendment to the Strengthening Career and Technical Education for the 21st Century Act, or Perkins V. 
The amendment adds language to the definition of “eligible institution” in Section 3(20)(B) of Perkins V to make clear that for the purposes of distributing funds for postsecondary education programs, a recognized postsecondary credential does not include a baccalaureate degree.  The change means that Perkins funds cannot be used to support the attainment of a bachelor’s degree.  
The amendment is consistent with language from the Senate Committee report published in December, which states that “[t]he committee does not intend for…funds provided under this Act to support the attainment of baccalaureate degrees, but instead to support CTE programs and programs of study integrated into career pathways aligned with workforce and education systems.”  The technical amendment made last month makes the Committee’s intent official in Perkins V statute.
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[bookmark: _Toc3550181]Senators Introduce Higher Ed Bill for Homeless and Foster Students
On Wednesday, Senators Patty Murray (D-WA), Ranking Member of the Senate Committee on Health, Education, Labor, and Pensions (HELP), and Rob Portman (R-OH), and Representatives Katherine Clark (D-MA) and Don Young (R-AK) reintroduced the bipartisan Higher Education Access and Success for Homeless and Foster Youth Act to help homeless and foster students get the support they need to access and succeed in higher education.
The bill asks colleges and universities to work with the federal government to improve outreach to and resources for homeless and foster youth, including streamlining the Free Application for Federal Student Aid (FAFSA), easing the burden of verification, clarifying eligibility for financial aid, helping students access housing options between terms, and designating liaisons to help provide services for these vulnerable students.  It also requires the U.S. Department of Education to help resolve questions about a student’s independence, publish more transparent data on the number of homeless and foster youth served, and ensure its grant programs identify, recruit, and prepare homeless and foster students for college.  The bill also provides in-state tuition rates for those students who haven’t had stable residency.
“Students around the country are struggling to attend, afford, and succeed in higher education, and fewer students have a more difficult time than our homeless and foster students,” said Senator Murray.  “I’m proud to reintroduce this bipartisan legislation to break down barriers and provide support for homeless and foster youth seeking opportunities in higher education – and I’m committed to ensuring every student has the support they need to succeed in college as we work to comprehensively reauthorize the Higher Education Act.”
According to the fact sheet released by the HELP Committee, the bill would remove barriers and make college more affordable for homeless and foster youth by:
· Easing the verification and determination process for unaccompanied homeless youth or youth who are unaccompanied, self-supporting, and at risk of being homeless, and for foster youth;
· Removing the unnecessary and burdensome requirement that unaccompanied homeless youth must have their status re-determined every year unless conflicting information exists;
· Retaining important documentation paperwork that often gets lost for homeless and foster youth, and can jeopardize access to financial aid and other critical supports;
· Clarifying that youth under age 24 who are determined to be unaccompanied or homeless are considered independent students and can get the full financial aid they need;
· Explaining that foster care support and services that help foster youth survive do not count as “income” for purposes of calculating financial aid; and
· Providing homeless and foster youth in-state tuition rates to reduce barriers to college attendance due to lack of financial support, particularly when they haven’t had stable residency.
The proposed bill will also support college retention, success, and completion of homeless and foster youth by having institutions of higher education:
· Develop a plan to assist homeless and foster youth in accessing campus housing resources during and between academic terms;
· Communicate the resources and financial aid available to homeless and foster youth;
· Designate liaisons to assist homeless and foster youth in accessing institutional and community services and to support their ability to complete higher education;
· Include homeless and foster youth in the data collected by college access programs and identify ways they can further support student retention and success; and
· Collaborate with child welfare agencies, homeless service providers, and school district homeless liaisons to identify, conduct outreach to, and recruit homeless and foster youth to college.
The HELP Committee has yet to schedule a hearing or even a markup on the bill, though Chairman Lamar Alexander (R-TN) has listed higher education as one of his top priorities during the remainder of his term.  
The full text of the new legislation is available here.
Author: SAS
[bookmark: _Toc3550182]Democrats Seek Limitation on Federal Funds for Weapons
Two Connecticut lawmakers have introduced resolutions asking Congress to clarify that federal funds may not be spent to purchase weapons or weapons training.
Senator Chris Murphy (D-CT) expressed concern about this issue last year, when Secretary of Education Betsy DeVos refused to issue guidance about whether federal funds under Title IVA of the Elementary and Secondary Education Act (ESEA) could be used for such purposes.  Representative Jahana Hayes (D-CT) is a former National Teacher of the Year who has said repeatedly that she would not want the responsibility of carrying a firearm in school.  She noted that if teachers were armed, law enforcement would have the additional responsibility of determining whether an armed adult was an active shooter or a teacher trying to protect students.  
In introducing the resolution, Hayes added that federal funds should be focused on educational needs like hiring student support personnel or buying new materials rather than weapons.
Both Murphy and Hayes say that the law is already clear that such purchases should be prohibited, citing a provision that says schools should be “free of weapons.”  But Senator Lamar Alexander (R-TN), a key author of the 2015 ESEA reauthorization, says that the language is intended to be flexible and that the use of Title IVA in particular should not be limited by the federal government.  
The resolution as introduced would not in itself limit the use of funds if passed – instead, it expresses a “sense of Congress.”  The U.S. Department of Education would then be charged with interpreting the law in light of that resolution.
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[bookmark: _Toc3550184]President Seeks 10 Percent Cut to Education Funding 
President Trump submitted his fiscal year 2020 budget request to Congress on Monday, requesting a 10 percent, or $7.1 billion, overall cut for funding for education programs.  The request eliminates or reduces a number of funding streams that have been identified by the administration for elimination in previous budget proposals and asks for Congress to authorize the tax-credit proposal Secretary of Education Betsy DeVos jointly announced with Republicans earlier this month. 
Among the programs that the administration is seeking to eliminate entirely are Title II professional development funding under the Elementary and Secondary Education Act (ESEA), the ESEA Title IV Student Support and Academic Enrichment Grant, 21st Century Community Learning Centers program, and 26 others.  Some of the higher education programs that the President is requesting Congress to eliminate include GEAR UP and Federal Supplemental Educational Opportunity Grants.  The administration also proposes consolidating the multiple student loan income-based repayment plans currently available into a single plan.
The Education and Innovation Research fund under ESEA would be increased by $170 million to $300 million under the President’s proposal, with $200 million of the total funding being using to “test the impact of professional development vouchers,” and the remaining $100 million to be used for innovative STEM grants.  The President is also requesting an additional $50 million under the ESEA Title I program to be used for the student-centered funding pilot authorized by the Every Student Succeeds Act.  Outside of the pilot program, Title I funding would remain level for FY 2020.  The administration is also requesting level funding for programs under the Individuals with Disabilities Education Act and the ESEA English Language Acquisition program.
Career and technical education (CTE) State grants would receive the same funding as last fiscal year – $1.3 billion – but the administration is requesting an additional $12.6 million for CTE national activities and $60 million more for adult education national activities. 
Many of the proposals included in the President’s FY 2020 request have been rejected by Congress in past budget proposals, making it unlikely that there will be drastic program eliminations this year either.  Assistant Secretary for Planning, Evaluation, and Policy Development James Blew acknowledged in an interview this week the disconnect between the administration’s proposals and Congress’s action on appropriations over the past couple of years.  
“We are coming back again asking for a reduction because the administration believes that we need to reduce the amount of discretionary funding for the Education Department,” Blew told reporters.  “That is based on a desire to have some fiscal discipline and to address some higher priority needs for the administration around the federal government.” 
Budget and appropriations negotiations are poised to be especially difficult for FY 2020 as Congress must raise the defense and non-defense budget caps or make dramatic decreases to spending in order to avoid triggering across the board cuts under sequestration. 
Resources: 
Andrew Ujifusa, “Here Are the 29 Education Programs Trump Wants to Eliminate,” Education Week: Politics K-12, March 11, 2019.
Andrew Ujifusa, “Trump Seeks 10 Percent Cut to Education Department Aid, $5 Billion for Tax-Credit Scholarship,” Education Week: Politics K-12, March 11, 2019.
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[bookmark: _Toc3550185]House May Consider School Lunch Reauthorization
In remarks following a hearing of the House Committee on Education and Labor this week, Chairman Bobby Scott said he is “optimistic” that the House of Representatives will consider a bill to reauthorize child nutrition programs during this Congressional session.
The Child Nutrition Act, including the portions which provide federal funds for school breakfast and lunch programs and summer meals was last reauthorized in 2010 with the Healthy, Hunger-Free Kids Act.  This ten-year timeline is fairly typical for a major reauthorization, but it has raised concerns for some States and nutrition organizations which are still in the process of implementing the changes mandated by the last reauthorization – and the waivers instituted by the U.S. Department of Agriculture.  
Still, Scott also noted that the Committee is working on a number of major issues including reauthorization of the Higher Education Act and the Older Americans Act – passing a comprehensive nutrition reauthorization is likely not as much of a priority.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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