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[bookmark: _Toc35599663]President Signs COVID-19 Response Bill, Proposes More Funding 
This week, Congress passed, and the President signed, legislation to provide employment protections and ease school meal restrictions in response to the COVID-19 pandemic, as Members of Congress begin looking ahead to another legislative relief package.
The Families First Coronavirus Response Act (H.R. 6201) offers paid sick and family leave to workers at organizations with fewer than 500 employees, and businesses smaller than 50 people have an option to apply for an exemption.  The provision applies to state and local government employees, like teachers and administrators, if they meet certain COVID-19 related circumstances, such as being sick themselves, caring for quarantined or ill individuals, or caring for children whose schools or daycares are closed due to COVID-19.  The amount paid while employees are on leave and the hours of paid leave permitted depends on the circumstances of an employee’s leave and whether the employee is part-time or full-time.  
H.R. 6201 waives a provision that prohibits the U.S. Department of Agriculture from issuing federal school lunch and breakfast waivers if the waivers would increase costs to the federal government.  It also allows all child and adult care centers to provide food to go and allows the Secretary of Agriculture to waive meal pattern requirements for child nutrition programs if the food supply chain is disrupted due to COVID-19.  Finally, it authorizes the Secretary to issue nationwide school meal waivers during the COVID-19 emergency, potentially decreasing the burden on States to apply individually.
The Trump administration and Congress are already looking toward the next emergency package, phase three relief, which is expected to be passed in the coming days.  The administration released a $48 billion proposal that includes approximately $150 million for education purposes – $100 million for Project SERV, to be allocated at the Secretary of Education’s discretion to help schools respond to COVID-19-related issues, $40 million to support the Office of Federal Student Aid’s response, and $10 million for administrative costs for the U.S. Department of Education to extend telework capabilities and capacity. 
Senate Republicans also released draft legislation Thursday evening that would provide relief to higher education students who drop out due to COVID-19 by allowing them to defer federal financial aid payments and allows federal borrowers to continue receiving federal financial aid even if classes have been cancelled due to the pandemic.  In addition, the legislation would codify President Trump’s recent announcement to halt interest accumulation on federal student loans, limiting the pause to three months and permitting the Secretary of Education to extend it for another three.  It would also grant the Secretary broad waiver authority, with the exception of requirements related to civil rights, for provisions under the Higher Education Act, the Carl D. Perkins Career and Technical Education Act, and the Elementary and Secondary Education Act.  Notably, the Individuals with Disabilities Education Act is not included in the waiver authority, but the bill offers the Secretary of Education 30 days to let Congress know if there are some limited flexibilities that should be provided. This proposal will be subject to extensive negotiation but Senate Majority Leader Mitch McConnell has said that he wants it passed as soon as possible.
In addition, Chairman of the House Committee on Education and Labor Bobby Scott (D-VA) released a proposal this week to deliver $3 billion in emergency education funding – a companion bill to one recently introduced by the Senate Committee on Health, Education, Labor, and Pensions Ranking Member Patty Murray (D-WA).  The Democrats’ proposal would create new grants for elementary and secondary schools to help with emergency response, which could include sanitizing facilities.  They also propose funding for early child care programs and emergency financial aid to college students.  The legislation would also allow some students to apply for a waiver so they would not be required to pay back federal Pell grants or other financial aid. 
Lawmakers are still in negotiation with the White House over what to include in the next emergency response legislative package, as a number of proposals are being circulated, but action is expected in the coming days.  The Senate is still currently in session; the House has recessed but will return to vote on COVID-19 legislation when an agreement has been finalized. 
Resources:
Andrew Ujifusa, “Trump Signs Coronavirus Bill With Provisions on Paid Leave, Student Meals,” Education Week: Politics K-12, March 18, 2020. 
Bianca Quilantan, “White House Seeks $150M for Education Department Coronavirus Response,” Politico, March 18, 2020.
Juan Perez Jr., “Scott Introduces $3B Coronavirus Legislation for Schools Hit by Global Pandemic,” Politico, March 16, 2020.
Michael Stratford, “Murray Pitches $3B Coronavirus Aid Package for School, College Closures,” Politico, March 13, 2020.
Author: KSC
[bookmark: _Toc35599664]ED Releases Short-Form Expedited Waiver Template
This afternoon the U.S. Department of Education (ED) released a memorandum to chief State school officers along with a template for expedited waivers of Title I, Part A requirements under Section 8401 of the Elementary and Secondary Education Act (ESEA).  Due to what ED calls “extraordinary circumstances” caused by the COVID-19 pandemic, the agency is offering flexibility from accountability and assessment requirements for all States.  The waivers will include a bypass of the requirement to differentiate among public schools or identify them for support or improvement for the 2019-2020 school year.  Additionally, the waiver would let States skip reporting on certain assessment and accountability items in their State and local report cards for this school year.
Waivers would last for one year and would not require the regular “complete” public notice and comment period, instead allowing States to notify the public of the opportunity to comment at the same time the waiver is submitted.  ED has committed in its letter to turning waivers around within one business day for States using the provided template.
The template shared by ED requires States to simply fill in names, then check boxes adjacent to the participating provisions they want to waive, including assessments, accountability and school identification requirements, and report card provisions.  States that do not identify new schools for comprehensive or targeted support and improvement in the current year must maintain the current identifications and supports for the 2020-21 school year.
This waiver template does not preclude States from applying for additional waivers under Section 8401 as new needs are identified.  The letter to chief State school officers is available here and the waiver template here. 
Author: JCM
[bookmark: _Toc35599665]OMB Issues New Guidance on Possible Grant Flexibilities 
The Office of Management and Budget issued new guidance Thursday night expanding existing COVID-19 related grant flexibilities.  This guidance is applicable across federal grants, and includes new information on travel cancellation costs, among other items.  Under the guidance, federal awarding agencies will be able to decide whether and how to offer each flexibility.
Grantees may be eligible to receive 12-month no-cost extensions.  For continuation requests scheduled to come on April 1, 2020 and later, agencies may accept a brief statement saying they will resume or restore activities in order to receive a continuation award.
The OMB guidance confirms that agencies may allow grantees to continue to charge salaries and benefits to active federal awards, consistent with the recipients’ policy.  OMB notes grantees must maintain “appropriate records and cost documentation… to substantiate the charging of any salaries and other project activities costs related to the interruption or operation of services.”
Responding to a question that many grantees have been asking agencies, OMB says that awarding agencies may allow grant recipients to charge costs related to cancellation of events or travel.  OMB says that agencies may allow recipients to charge the “full cost of cancellation” when the event would otherwise be fully applicable to the grant. Additionally, agencies can allow grantees to charge costs related to pausing and restarting of grant activities due to the public health emergency.  OMB does ask agencies to warn grantees that if they charge cancellation fees, other funds may not be available to conduct activities when they resume – agencies may not receive an influx of cash to compensate for lost time in a grant.  The importance of maintaining records and other substantiation is also emphasized here.
Agencies will be able to provide flexibility with application deadlines, as well as to the requirement that grantees have an active SAM registration.  They can publish emergency Notices of Funding Opportunities with a shortened notice period, waiving the usual 30-day requirement.  Deadlines for financial, performance, and other reporting can be delayed.  Current indirect cost rates may be extended by agencies as well as submission of any pending closeout reports otherwise required by the terms of an award.  In addition, federal agencies may waive prior approval requirements. 
Finally, single audit deadlines may be extended by up to six months while allowing the auditee to maintain “low-risk” status.  While other actions need to be implemented by awarding agencies, OMB says that this particular flexibility is immediately applicable without further agency action.
The OMB memo is available here.
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[bookmark: _Toc35599666]FCC Waives E-Rate Gift Rule for Schools
The Federal Communications Commission announced Wednesday that it would waive a portion of the E-Rate and Rural Health Care program gift rules in order to allow schools and hospitals to accept enhanced service and equipment.  A number of providers have offered expanded bandwidth to individuals and entities in light of the COVID-19 pandemic in order to accommodate new telework, online education, and telehealth demands.  Schools and other entities receiving federally subsidized services under E-Rate were prohibited from accepting such enhancements under the regular program; this waiver is an effort to help them increase capacity.
Commissioner Jessica Rosenworcel praised the decision but in a press release urged her colleagues to go further, asking them to work with her to provide mobile hot spots and lift or eliminate data caps and overage fees.  
The text of the FCC order is available here.
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[bookmark: _Toc35599667]News 
[bookmark: _Toc35599668]IDEA COVID-19 Guidance Creates Confusion, Draws Criticism
As districts struggle with the decision of whether and how to offer online education during school closures, federal guidance on special education has generated additional concerns and questions from stakeholders.
The special education guidance, published by the U.S. Department of Education (ED) last week, said that any online education system that districts put into place must be accessible for students with disabilities in order to comply with the requirements of the Individuals with Disabilities Education Act (IDEA).  By contrast, if a school district does not offer any educational services during the closure, it does not have to offer IDEA special education services.  A fact sheet published this week by ED’s Office for Civil Rights confirmed this interpretation, though both emphasize that homebound instruction and/or compensatory education may be necessary.
Some coverage of the guidance indicates anecdotally that certain schools and districts are not offering online instruction during closures in part because of a concern that such instructional methodologies would not be fully accessible for all students, and will thus open them up to legal action.  Some districts – like Northshore School District in Washington State, which was the first to close – created comprehensive online learning plans that they have since abandoned.  Northshore’s Superintendent said in a statement that issues of equity were behind the decision – especially with respect to English learners and special education students.  
Meanwhile advocates say they are concerned that school closures will deepen the gap between high-achieving students and their at-risk peers.  Summer learning loss can already be problematic for students who do not have access to academic activities.  The Council of Parent Attorney and Advocates (COPAA) released a statement last week expressing concerns that the ED guidance does not go far enough in protecting student rights, saying the group has “grave concerns with the… proposition that students with disabilities are not entitled to services during a closure” and asserting that in the case of brief closures, “the school district must maintain continuity of learning by providing educational services to students with Individualized Education Programs.” 
The confusion among schools has been exacerbated by ED’s reluctance to issue guidance, as well as conflicting (or inconsistent) guidance from the Centers for Disease Control about whether and for how long schools should close.  The lack of clear directives from the federal level has left Governors and Superintendents to make their own decisions in most cases.
Resources:
Corey Mitchell, “English-Learners May Be Left Behind as Remote Learning Becomes ‘New Normal,’” Education Week, March 17, 2020.
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[bookmark: _Toc35599669]ED Loosens Requirements on Accreditors Due to COVID-19
Due to the disruptions caused by COVID-19, the U.S. Department of Education (ED) took actions this week to suspend a series of federal requirements for college accreditors to provide on-site visits for the colleges they accredit.  Instead, ED is giving accreditors permission to conduct virtual site visits as hundreds of colleges and universities scale back operations and restrict visitors on campus.  In fact, as many campuses have been going fully online for the remainder of the year, on-site visits would simply be impossible for many colleges.  ED’s Office of Inspector General has provided a similar exemption from the in-person site visits it requires accounting firms to perform when they conduct legally mandated audits of for-profit colleges and companies that help colleges administer federal financial aid.
To meet federal requirements, virtual site visits must employ an “engaged, interactive format,” according to ED, “rather than solely document reviews or exchanges of email.”  The virtual inspection must be followed, eventually, by an in-person visit “within a reasonable period of time.”  It is unclear if this follow up period will carry past the next academic year.  ED is also allowing accreditors to extend the accreditation of a college that is up for renewal or facing the loss of accreditation if the accreditor can’t perform a necessary site visit or hold a hearing.
ED’s believes accreditors “should view this additional flexibility as a unique and temporary departure from the [ED’s] accreditation agency requirements.”  This flexibility comes just after ED gave accreditors permission earlier in March to suspend their typical review and approval process for colleges to begin online classes, part of an effort to allow universities to quickly transition to virtual instruction as they shut down in-person classes. 
Resources:
Michael Stratford, “Education Department Waives Rules for College Accreditors in Response to Coronavirus,” Politico, March 17, 2020.
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[bookmark: _Toc35599670]Rural Students Will Get Food Boxes During Pandemic
The U.S. Department of Agriculture (USDA) announced Tuesday that it would partner with private companies to provide boxes of food for rural students whose schools have closed due to the COVID-19 pandemic.  The boxes are part of a partnership with the Baylor Collaborative on Hunger and Poverty, food logistics company McLane Global, and PepsiCo and will contain five days of shelf-stable, individually packaged foods.  The partnership will serve up to 1,000,000 meals per week once capacity ramps up, according to a statement from USDA.
The boxes are intended for students who normally receive federally subsidized meals at schools which are currently closed, but who do not have access to alternate meal distribution programs being run by districts.  Urban and suburban districts had set up meal distribution sites at schools, but for rural counties that can be a challenge.  
School districts are eligible to apply for the partnership if they have announced closures for at least four weeks, are Summer Food Service Program area eligible, and are designated “rural” by USDA.  Contracts will be negotiated between the partnership and districts through approved vendors.  Food box delivery is anticipated to begin two weeks from the outset of the partnership.
Resources:
Liz Crampton, “Rural Students to Receive Food Boxes During Coronavirus School Closures,” Politico, March 17, 2020.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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