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News
SCOTUS’ New “Appropriately Ambitious” Ruling Impacts FAPE Discussion
According to a unanimous decision by the Supreme Court of the United States (SCOTUS) this week, school districts must give students with disabilities the chance to make meaningful, "appropriately ambitious" progress.  The 8-0 decision in Endrew F. v. Douglas County School District could have far-reaching implications for the country’s 6.5 million students with disabilities.  This is the second special education case the Supreme Court has ruled on in the last month, despite the lack of a ninth member, as the President’s nominee awaits confirmation.

The Endrew case centered on a child with autism and attention deficit disorder whose parents removed him from public school in fifth grade.  After he went on to make better progress in a private school, his parents argued that the individualized education plan (IEP) provided by the public school was inadequate.  The parents filed suit to compel the school district to pay the student’s private school tuition.  The Supreme Court sided with the family, overturning a lower court ruling in the school district's favor.

The federal Individuals with Disabilities Education Act (IDEA) guarantees a "free appropriate public education" to all students with disabilities.  The Court's opinion held that "appropriate" goes further than what the lower courts had held.

"It cannot be right that the IDEA generally contemplates grade-level advancement for children with disabilities who are fully integrated in the regular classroom, but is satisfied with barely more than de minimis progress for children who are not," read the opinion, signed by Chief Justice John Roberts.  The case drew a dozen “friend of the court” briefs from advocates for students with disabilities who argued that it is time to increase rigor, expectations, and accommodations for all.  "A standard more meaningful than just above trivial is the norm today," wrote the National Association of State Directors of Special Education.   

This week’s ruling will have far-reaching consequences, setting a new precedent for public school districts paying for private placement when parents voluntarily remove their special needs students from their IEP.  Lower courts will now be required to follow the Supreme Court’s ruling when parents bring similar suits in the future. 

There is some question as to whether this week’s decision would have been unanimous if the President’s Supreme Court nominee, Judge Neil Gorsuch, had been confirmed in time to join in hearing the Endrew case.  Gorsuch, currently in the confirmation process for the Court's vacant ninth seat, has repeatedly ruled the other way on similar cases.  IDEA's standard of a "free appropriate public education," reads Gorsuch's opinion in one such case, also about an autistic child in Colorado, "is not an onerous one."  Senator John Cornyn (R-TX) questioned him in light of this new ruling during his hearing this week, asking, “Why ... did you want to lower the bar so low?"  Gorsuch responded that he had made a mistake. 

"I was wrong, Senator,” Gorsuch replied, “because I was bound by circuit precedent, and I'm sorry."  The Senate Judiciary Committee held four days of hearings this week on Gorsuch’s nomination, which included questions from Senators on the Committee and panels of witnesses testifying both in favor and in opposition to his confirmation.  Republicans will need full party unity, as well as eight Democrats to break ranks and vote in favor of Gorsuch’s nomination, since Senate Minority Leader Chuck Schumer (D-NY) has already threatened to filibuster the nomination.  

Resources:
Anya Kamenetz and Cory Turner, “The Supreme Court Rules In Favor Of A Special Education Student,” NPR ED, March 22, 2017.

Author: SAS
House Committee Holds Hearing on Federal Student Aid
The House Education Subcommittee on Higher Education and Workforce Development hosted a hearing on Tuesday to gather input from stakeholders regarding reauthorization of the Higher Education Act – specifically how to simplify the federal student aid process.  Witnesses included the Executive Director of Financial Aid at a community college system, the Vice Provost for Enrollment Management at the University of California Los Angeles, a senior fellow from the Urban Institute, and a founding partner of HCM Strategists – a public policy advocacy and consulting firm. 

Witnesses noted that the federal student aid system needs to be modernized to reflect the hurdles that students face today, such as attaining postsecondary education at an older age, which can bring with it additional responsibilities, like family.  In addition, the witnesses and lawmakers discussed how the federal student aid process has become more complicated over the years and needs to be streamlined and simplified so students and their families can easily navigate the system. 

An archived webcast of the hearing is available here. 

Resources:

House Committee on Education and the Workforce Press Release, “Witnesses Urge Congress to Streamline, Simplify Federal Student Aid System,” March 21, 2017. 

Author: KSC

Chiefs Hear from Lawmakers, DeVos on ESSA, Funding
In a meeting Tuesday, attendees at the Council of Chief State School Officers (CCSSO) spring conference heard from lawmakers about what to expect from Congress in the coming months.  

Chairwoman of the House Committee on Education and the Workforce Virginia Foxx (R-NC) addressed the group first.  Her central message was that the federal government has “no business being involved in education” as education is not one of the federal powers explicitly outlined in the Constitution.  Foxx stated that her goal was to get Congress and the federal government entirely out of education – potentially with the help, she opined, of “eight years of President Trump followed by eight years of President Pence.”  Foxx also told the group that “money doesn’t solve problems” in schools, instead “it’s the will to do the right thing” from teachers, principals, and parents.  Finally, she asked States to “help us monitor the Department of Education” as implementation of the Every Student Succeeds Act (ESSA) continues.  

Senator Lamar Alexander (R-TN), Chairman of the Senate Committee on Health, Education, Labor, and Pensions, was the group’s next speaker.  Alexander said that he regrets the level of partisanship that has arisen in Congress around ESSA implementation, but stated that this new partisanship started with the Department of Education’s (ED’s) micromanagement of that implementation and negating of Congressional intent.  Alexander also noted that his office had worked with ED on the new State plan template for ESSA consolidated State plans and expressed hope that the new version would be simpler for States.  

State Chiefs asked Alexander how he felt about President Trump’s budget proposal, which would “zero out,” or provide no funding for, programs under Title II of ESSA and the 21st Century Community Learning Centers Program.  Alexander replied that Congress had authorized all of these programs as part of ESSA because they believed in the programs and wanted them to work.  But he also acknowledged that funding may be lower than expected for many formula-funded programs, including the new Student Support and Academic Enrichment Grant under Title IV, Part A of ESSA, noting that “we’re aware we gave you more flexibility and less money to be flexible with.”  Nevertheless, Alexander said that Congress would try to “match our aspirations with appropriations.”  When asked about voucher programs and the likelihood such a program would be included in the Congressional budget, Alexander compared them to the GI bill and the Pell Grant, where funds can also be used at private institutions, but said that he does not believe that how or whether a State operates vouchers should be mandated by Congress or the Administration.

Finally, Bobby Scott (D-VA), who serves as ranking member of the House Committee on Education and the Workforce, scolded State Chiefs for requesting less oversight and accountability from ED, saying that he was worried it would lead away from equity.  He also said that “changes as dramatic as ESSA’s require regulatory clarity” since “no statute can possibly cover every situation” and argued that CCSSO should not have been silence about the Congressional Review Act (CRA) resolution which rescinded ESSA accountability regulations.  “The law matters, your choices matter,” and despite the CRA, “ESSA still matters,” Scott said.  He also expressed concerns regarding the new State plan template, arguing that some Title I requirements had been “wrongfully omitted” and said that State’s plans would be heavily scrutinized by Congress.

Scott also criticized the President’s draft budget.  “I hope that you're as troubled as I am with the Administration's blueprint," he said.  "It appears that the President and congressional Republicans want to pay for new tax cuts and defense spending with deep cuts in educational programs.”  Scott noted this could impact ESSA implementation, adding “the Administration wants you to shoulder the burden of new federal requirements without the necessary federal investment."

But a day earlier, Secretary of Education Betsy DeVos had framed the situation differently, encouraging chiefs to follow their own priorities when it comes to ESSA implementation.  "It's time for the [Education] Department to get out of your way and let you do your job," she said.  "Once your state has developed a plan to provide a quality education in an environment that is safe and nurturing for all children, you – together with your governors – should be free to educate your students.  And that's the real key to ESSA." 

Resources: 
Alyson Klein, “Here’s What Members of Congress Told State Chiefs,” Education Week: Politics K-12, March 21, 2017.
Alyson Klein, “Betsy DeVos to State Chiefs: Time for Ed. Dept. to 'Let You Do Your Job,'” Education Week: Politics K-12, March 20, 2017.
Author: JCM
Education Groups Urge Congress to Reject Health Care Bill 
A number of education organizations sent a letter to Congressional leadership this week urging lawmakers to vote no on the American Health Care Act (AHCA) – a bill to repeal and replace the Affordable Care Act – due to how the bill would alter Medicaid.  

The education advocates expressed concern about expected cuts to Medicaid due to changes in the bill to the way that Medicaid is funded, which would impose a burden on States and local communities to cover the costs of the services that schools currently receive Medicaid reimbursements for.  Medicaid reimbursements to schools total approximately $4 billion each year.  That funding assists schools in covering the cost of services for Medicaid-eligible students with an individualized education plan (IEP) under the Individuals with Disabilities Education Act (IDEA), which can include medical equipment like wheelchairs or support for the work of health professionals like speech pathologists.   

The letter notes that without the Medicaid reimbursements and with the current underfunding of IDEA, schools will struggle to provide those critical services to their students.  The organizations identify a number of consequences that will ensue from a decrease in Medicaid funding for schools, including fewer health services, cuts to general education as funding must be shifted, higher taxes, job loss, fewer critical supplies, decrease in mental health supports, and noncompliance with IDEA.  

“School-based Medicaid programs serve as a lifeline to children who can’t access critical health care and health services outside of their school,” the letter states.  “Under this bill, the bulk of the mandated costs of providing health care coverage would be shifted to the States even though health needs and costs of care for children will remain the same or increase.” 

The AHCA has received mixed reviews thus far, with a number of Republicans opposing the legislation and widespread criticism from Democrats.  The House of Representatives was initially slated to vote on the bill yesterday, but the vote was postponed until today due to a lack of adequate support for passage.  It still remains unclear whether the legislation has enough support from conservative Republicans to make it through the House. 
Resources: 

Alyson Klein, “Fifty Education Groups Tell Congress: Reject the GOP Health Care Bill,” Education Week: Politics K-12, March 22, 2017. 
Author: KSC
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