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[bookmark: _Toc36212704]Congress Passes Relief Package Including Funds for Education
After days of tense negotiations, lawmakers and the White House have come to an agreement over a legislative package to provide economic relief in response to the impact of the COVID-19 pandemic.  The Senate passed the legislation late Wednesday night, and the House approved the package Friday afternoon following some procedural challenges.  The President is expected to sign the legislation into law shortly.  
In addition to providing direct payments to Americans, offering loans to small and medium businesses, and other economic relief measures, the legislation offers a number of flexibilities for K-12 and higher education, as well as funding.  The legislation provides $3 billion for an emergency relief fund that will be allocated by formula to governors to use for K-12 and higher education to help with the impact of COVID-19.  An Education Stabilization Fund in the legislation would offer approximately $13.5 billion for elementary and secondary education and $14 billion for higher education.  
The funding for elementary and secondary education will be allocated to States and then to local educational agencies (LEAs) in accordance with their proportion of Elementary and Secondary Education Act (ESEA) Title I funding and can be used by LEAs for any purposes under the ESEA, the Individuals with Disabilities Education Act, the Adult Education and Family Literacy Act, Perkins Career and Technical Education, Title VII-B of the McKinney-Vento Homeless Education Act, and for other purposes related to response coordination, professional development, purchasing technology, buying sanitization supplies, and other activities.  Any LEA receiving emergency relief funding must still provide equitable services in accordance with Section 1117 of the ESEA. 
Of the funding reserved for higher education, 90 percent will be allocated directly to institutions of higher education based on a formula taking into account the number of full-time Pell Grant recipients and non-Pell Grant student enrollment.  Half of the funds received by an institution must be used for emergency financial aid grants to students for expenses related to the disruption of campus operations, such as cost of student attendance, food, housing, and course materials.  The rest of the funds can be used flexibly to cover costs associated with changes to the delivery of instruction.  
Any entities receiving funds under the Education Stabilization Fund must, to “the greatest extent practicable,” continue paying employees as well as contractors.  In addition, the legislation requires States to include an assurance in their funding application to maintain their funding support for elementary and secondary education and higher education in fiscal years 2020 and 2021 at least at the average level of the three previous fiscal years – a provision also included in the 2009 American Recovery and Reinvestment Act.  The Secretary of Education, however, may waive this maintenance of effort requirement due to a State’s “precipitous decline in financial resources.” 
The legislation also authorizes the Secretary of Education to waive a number of ESEA requirements.  It retroactively authorizes the waivers on assessments, accountability, and reporting that the Secretary has begun issuing this week but adds authorization to waive Section 421(b) of the General Education Provisions Act on carryover requirements, as well as schoolwide requirements, maintenance of effort, the Title IV-A needs assessment, Title IV-A restrictions on the categories of expenditures, the Title IV-A 15 percent limitation on technology purchases, the ESEA definition of professional development, and the Title I 15 percent limitation on carryover.  The legislation requires all charter schools to be eligible for these waivers, limits the applicability of any waivers to the 2019-2020 school year, and prohibits the Secretary from waiving any civil rights requirements.  In States receiving certain Title I waivers, any schools identified for comprehensive or targeted support and improvement in the 2019-2020 school year must maintain that status for the 2020-2021 school year. 
This legislation is being considered “phase three” in Congress’ response to the COVID-19 pandemic.  It is likely Congress will pass additional legislation in the future to continue to respond to the expected economic impact of the pandemic.
Resources: 
Andrew Ujifusa, “Senate Passes Coronavirus Bill With $13.5 Billion for Schools, DeVos Waiver Power,” Education Week: Politics K-12, March 25, 2020.
Kery Murakami, “Already Looking for the Next Stimulus,” Inside Higher Ed, March 26, 2020.
Author: KSC
[bookmark: _Toc36212705]ED Issues Updated Guidance on Students With Disabilities
Following confusion in previous weeks regarding how to address the needs of students with disabilities during the COVID-19-related school closures, the U.S. Department of Education (ED) issued a “supplemental fact sheet” late last Saturday evening.  
The previous guidance sheet asserted that states and districts should ensure that any educational services or virtual education provided by the school should be offered to students with disabilities in an accessible fashion.  Some school districts took a conservative view of this statement and said they would not provide online instruction until they could ensure that it was accessible – which, advocates said, could take weeks or months and lead to lost instructional time across the board.  Instead, ED’s guidance says that schools “should not opt to close or decline to provide distance instruction… at the expense of students.”  Instead, ED continues, school systems “must make local decisions that take into consideration the health, safety, and well-being of all students and staff,” and that compliance with applicable laws – including the Individuals with Disabilities Education Act (IDEA), Section 504 of the Rehabilitation Act, and Title II of the Americans with Disabilities Act – “should not prevent any school from offering education programs through distance education.”
The guidance seeks to provide some additional flexibility, saying that services offered to students with disabilities do not have to be identical to those services offered to their general education peers, nor do they have to be the same services usually offered in the classroom.  Indeed, during pandemic school closures ED says that “schools may not be able to provide all services in the same manner they are typically provided.”  Instead, the concept of “free and appropriate public education” may include virtual and online instruction, telephonic instruction, and accommodations like extensions of time for assignments, captioned videos, and video conference speech or language therapists.
The guidance also contains a list of statutory timelines for special education services, and says that agencies are “encouraged to work with parents to reach mutually agreeable extensions of time, as appropriate.”
Yet this guidance, too, has been met with criticism by parents who say that it allows school districts to proceed in distance education without making adequate accommodations for students with disabilities.  Anecdotally, some districts have reported parents refusing to discuss modifications to individualized educational plans (IEPs), with those parents instead saying the district should be responsible for providing the services originally agreed to.
With the possibility that the Secretary could request additional waiver authority under IDEA from Congress, this issue is likely to remain a significant one for schools and districts.
The supplemental fact sheet on IDEA services is here.
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[bookmark: _Toc36212706]USDA Changes Policy on Picking Up Free School Meals
The U.S. Department of Agriculture’s (USDA’s) Food and Nutrition Service (FNS) has issued a new nationwide waiver this week clarifying its policies on picking up free school meals to-go during the COVID-19 pandemic.  
Under USDA’s initial waiver allowing school to distribute meals to-go to eligible children, the children themselves were required to be present in order for meal pickup, drawing concerns about exposing immunosuppressed or medically vulnerable children to infection.  In these cases, parents were unable to pick up meals in place of their children. 
The waiver issued by USDA this week changes that policy and allows for parents or guardians to pick up their eligible child’s meals, without the child being present.  USDA directs State agencies to ensure they have a plan in place to uphold program integrity in order to avoid distributing meals to non-eligible children or duplicating meal distribution to eligible children.
The waiver is effective immediately and will remain in effect until June 30, 2020, or the expiration of the national public health emergency, whichever is earlier. 
The waiver on parent meal pickup is available here.
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[bookmark: _Toc36212707]DOL Puts Out Guidance on Paid Leave During COVID-19
The U.S. Department of Labor’s (DOL’s) Wage and Hour Division (WHD) recently published new guidance for employees and employers about how each will be able to take advantage of the protections and relief offered by the Families First Coronavirus Response Act (FFCRA) when it takes effect on April 1, 2020.  Specifically, the law will give all American businesses with fewer than 500 employees funds to provide employees with paid leave, either for the employee’s own health needs or to care for family members.  The guidance, two fact sheets for Employees/Employers and a Questions and Answers document, deals with issues such as:
· How an employer must count the number of their employees to determine coverage;
· How small businesses can obtain an exemption;
· How to count hours for part-time employees; and
· How to calculate the wages employees are entitled to under this law.
“Providing information to the American workforce is a top priority for the Wage and Hour Division,” said Administrator Cheryl Stanton.  “With so many workers and so many employers struggling to find their way in these trying conditions, providing guidance on a rolling basis will allow workers and businesses to prepare for the law to go into effect on April 1, 2020.  We remain committed, and are working around the clock to provide the information and tools for employees and employers alike.”
One key issue identified in the Q&A document is whether a parent with children who are home due to school closures may qualify for paid sick leave, expanded family and medical leave, or both.  According to the guidance, such parents may be eligible for both types of leave, but only for a total of twelve weeks of paid leave.  Parents may take both paid sick leave and expanded family and medical leave to care for a child whose school or place of care is closed, or child care provider is unavailable, due to COVID-19 related reasons.  The Emergency Paid Sick Leave Act provides for an initial two weeks of paid leave.  This period thus covers the first ten workdays of expanded family and medical leave, which are otherwise unpaid under the Emergency and Family Medical Leave Expansion Act unless they elect to use existing vacation, personal, or medical or sick leave under their employer’s policy.  After the first ten workdays have elapsed, parents can receive two-thirds of their regular rate of pay for the hours they would have been scheduled to work in the subsequent ten weeks under the Emergency and Family Medical Leave Expansion Act.
WHD provides additional information on common issues employers and employees face when responding to COVID-19, and its effects on wages and hours worked under the Fair Labor Standards Act and job-protected leave under the Family and Medical Leave Act at https://www.dol.gov/agencies/whd/pandemic.
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[bookmark: _Toc36212709]ED Stops Collection of Defaulted Student Loans
The U.S. Department of Education (ED) announced this week that it will halt student debt collection activities for all federal student loan borrowers, retroactive to March 13th.  
In a press release published by ED on Tuesday, the Department states that the policy will be effective for “at least 60 days,” indicating that ED may choose to extend that further.  The policy prohibits ED’s contracted debt collection companies from contacting defaulted borrowers through sending collection notices or calling borrowers.  In addition, there will be a halt in wage garnishment for defaulted borrowers, and ED will not refer defaulted borrowers to the U.S. Treasury Department, which is responsible for some debt collection efforts such as withholding tax refunds or other federal benefits, known as “Treasury offsets.”
Secretary of Education DeVos is directing the Treasury Department to refund any of those offsets that have been withheld since the retroactive effective date of the new policy.  This will result in approximately $1.8 billion in refunds to over 830,000 borrowers. 
This new policy follows the President’s executive action last week to waive interest on federal student loans for a period of 60 days and allow all borrowers to suspend their payments for at least two months. 
Resources:
Michael Stratford, “DeVos Halts Collection of Defaulted Federal Student Loans,” Politico, March 24, 2020.
U.S. Department of Education Press Release, “Secretary DeVos Directs FSA to Stop Wage Garnishment, Collections Actions for Student Loan Borrowers, Will Refund More Than $1.8 Billion to Students, Families,” March 25, 2020. 
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[bookmark: _Toc36212710]Groups Urge DeVos to Delay Title IX Rules
A group of advocates wrote to Secretary of Education Betsy DeVos earlier this week asking her to delay the release of sexual harassment and assault regulations until schools have resumed normal operations.  The groups, led by the National Women’s Law Center, say that institutions are scrambling to address other student needs as they face an unprecedented interruption.  While schools are “channeling their resources to help meet… student needs,” they say, there is a lack of available institutional resources for schools to review and implement the anticipated new requirements, which are anticipated to require new policies and training.  The letter also expresses concern about the impact of such new regulations on pending proceedings and hearings which have been delayed due to closures.
The pending regulations are a new initiative under Title IX of the Education Amendments of 1972.  They are expected to address how institutions – including institutions of higher education, but also potentially K-12 school systems – should review and address allegations of sexual harassment and assault.  Advocates have raised alarm over the proposed content of the regulations, which they say will require significant shifts in current procedures and would be extremely costly.  The regulations were expected to be published in November, but have been delayed in final review at the Office of Management and Budget (OMB) for several months.
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[bookmark: _Toc36212711]Administration Sides With Students in Transgender Athlete Dispute
This week the U.S. Department of Justice (DOJ) filed a statement in a federal lawsuit over a policy which allows transgender students to participate in sporting events in a way that aligns with their gender identity.  The statement seems to side with Connecticut students bringing the lawsuit, who said it was unfair to genetically female athletes to ask them to compete in the same events against transgender students who identify as female.  
Instead, the DOJ argues, it would be more equitable to require students to compete on teams that reflect their sex as identified at birth.  The statement argues that the more inclusive policy adopted by the Connecticut Interscholastic Athletic Conference is “at tension” with the “core of Title IX’s purpose” in ensuring women have an equal opportunity on the athletic field.  
While the Obama administration had asserted that Title IX of the Education Amendments of 1972 protect against gender discrimination on the basis of gender identity as well as genetic sex, the Trump administration has taken a different angle.  Obama-era guidance was rescinded in 2017 and DOJ and the U.S. Department of Education have urged States and districts to decide such questions at the State and local level.  Nevertheless, positions like the one being taken in this case suggest the administration believes that such questions should be viewed with the assumption that Title IX only applies to biological sex.
Resources:
Evie Blad, “Trump Administration Weighs in on Lawsuit Against State’s Transgender-Athlete Policy,” Education Week: Politics K-12, March 25, 2020.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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