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[bookmark: _Toc4753656]ED Releases Draft ESSA Report Card Guidance 
Late Thursday, the U.S. Department of Education (ED) published a draft guidance document regarding report cards created under Title I of the Elementary and Secondary Education Act (ESEA), as amended by the Every Student Succeeds Act.  The document supersedes January 2017 guidance issued by the Obama administration, but makes few significant changes.  There are, however, a number of consistent changes made to framing – for example, the updated guidance notes what items are explicitly required by ESEA, and makes suggestions regarding what might be most helpful for parents and families.
The updated guidance does eliminate some specifications, mostly those which stemmed from the now-invalid accountability regulations rescinded by Congress in 2017.  It no longer states the need to have an overview section and a detail section, and does not set a specific deadline for posting report cards online (the previous guidance said report cards must be published by June 30th of the following year).  
ED has added a question and answer focused on ensuring that report cards are concise.  It also suggests that States include information gleaned from parent and student surveys on the report cards, reflecting statements from Secretary of Education Betsy DeVos that parent satisfaction is an important metric when considering the success of schools.
The new guidance eliminates a question and answer focused on the reporting of charter school data.  Previous guidance required comparisons between charter schools and traditional public schools in both demographics and performance; this guidance does not suggest that such information is necessary.
The new guidance also changes how participation rates are factored into student achievement.  ED now writes that student achievement should be based on the number of students who participated in testing, where previous guidance required that this calculation be based on either the number of participating students OR 95 percent of all students and each subgroup, whichever is greater, as well as showing a second calculation based on all students with a valid test score.  ED eliminates, too, the requirement that report cards include the “method of factoring in the 95 percent assessment participation requirement” when differentiating schools.
In the document, ED has changed its mind on whether a State or district may include the assessment results of former students with disabilities in that subgroup.  Earlier guidance said that inclusion was acceptable for up to two years after a student ceases to be identified; now the guidance states that “ESEA does not allow an SEA or an LEA to include the assessment results for children who were formerly identified as children with disabilities in reporting on any accountability system results for the children with disabilities subgroup.”
Regarding the reporting of per-pupil expenditures, ED eliminates the references to regulations that would require inclusion of a single statewide procedure for calculating and reporting expenditures and a link to that information in the report cards, explicitly allowing districts to choose their own method of calculation in the subsequent sections of the document.  Where previous guidance said that federal programs intended to replace local tax revenue – like Impact Aid – must be reported with State and local funds, the new guidance gives districts flexibility on whether to do so.
ED makes some changes to the definition of a graduation cohort for the purpose of calculating postsecondary enrollment.  Previous guidance said that students earning a general equivalency diploma or other type of certificate should not be included in the cohort.  However, new guidance says that a State may calculate its graduation rate to include “all students the State considers graduates.”  It also urges a State to define what it considers to constitute enrollment in postsecondary education.
Notably, the draft guidance would be effective for data reporting regarding the 2017-18 school year – those report cards which States and districts will publish soon.  The draft itself does not suggest a deadline for public comment, but an email from ED to chief State school officers said that comments would be due by April 29th.  
The draft guidance is available here.
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[bookmark: _Toc4753657]New Guidance from DOL Streamlines WIOA Performance Indicators 
The Department of Labor’s Employment and Training Administration released new sub-regulatory guidance recently that addresses reporting performance accountability under the Workforce Innovation and Opportunity Act (WIOA) in Section 116 of WIOA and its implementing regulations. 
DOL had previously provided initial guidance on performance accountability for the six WIOA “core” programs in August of 2017.  The new guidance provides additional DOL-specific guidance on performance accountability for the DOL programs not included in the core programs, or “non-core programs,” as well as DOL-specific guidance on the DOL-administered core programs. 
The guidance aligns non-core programs with the performance accountability indicators and reporting requirements established under WIOA Section 116(b) and also provides specific information on distinct requirements for some non-core programs.  Specifically, the guidance addresses the following: 
· Methodology for calculating the six primary indicators of performance;
· Definitions of reportable individual, participant, and exit; 
· Definitions of common exit, self-service and information-only services or activities, and period of participation; 
· Requirements related to: (1) Workforce Integrated Performance System Reporting, (2) State Annual Report Narratives, (3) Eligible Training Provider Performance Reporting, (4) Pay-for-Performance Reporting, (5) Quarterly Narrative Reports for Non-Core Programs, (6) Use of Social Security Numbers for Performance Reporting, and (7) Supplemental Wage Information; and
· Unique performance requirements for each non-core program.
The full guidance letter is available here.
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[bookmark: _Toc4753659]DeVos Faces Tough Questions Before Appropriators
In two hearings this week, Secretary of Education Betsy DeVos promoted the President’s proposed budget while responding to pointed questions and harsh criticism from lawmakers in both chambers of Congress and on both sides of the aisle.
On Tuesday, DeVos testified before the House Subcommittee on Labor, Health and Human Services, and Education Appropriations.  In her testimony, she highlighted what she called the “freedom” provided by President Trump’s proposals for the U.S. Department of Education (ED).  “It's easier to keep spending, to keep saying yes, and to keep saddling tomorrow’s generations with today’s growing debt,” DeVos said.  “Doing the same thing, and more of it, won’t bring about new results.  I propose a different approach: Freedom.  This budget focuses on freedom for teachers, freedom for parents, freedom for all students.”
But DeVos faced significant pushback from the Subcommittee’s Chair, Representative Rosa DeLauro (D-CT), and other members.  “This budget in my view is cruel.  It is reckless,” said DeLauro.
Members also argued that the President’s proposals, and the Department’s recent changes to policies like the rescission of the school discipline guidance, would hurt students with disabilities and students of color.  DeVos responded that “no child should be treated or disciplined differently based on his or race or color or national origin.  If or when they are, our Office for Civil Rights will act swiftly, has acted swiftly.”  
Representatives Barbara Lee (D-CA) and Katherine Clark (D-MA) disagreed, noting that the previous guidance had been issued in response to pervasive issues of racial disparities in disciplinary practice.  Clark also criticized DeVos about the federal school safety commission’s decision to cite research in its final report which asserted that “school disciplinary rates may reflect the problematic behavior of black youth, problem behaviors that are imported into schools and into classrooms.”
In a companion hearing before the Senate Subcommittee on Labor, Health and Human Services, and Education Appropriations on Thursday, DeVos was grilled by Senators Patty Murray (D-WA), Chris Murphy (D-CT), and Roy Blunt (R-MO) about what they saw as failures of the Department to conduct activities required by law.  Murray and Murphy noted that federal court judges had ordered two regulations originally delayed by ED – on borrower defense to repayment under the Higher Education Act (HEA) and on significant disproportionality under the Individuals with Disabilities Education Act (IDEA) – into effect, but that the Secretary had not taken action toward enforcement.  DeVos asserted that the agency was “reviewing our options,” which Murphy deemed a violation of a federal court order and deserving of oversight by Congress.  Murray also noted that ED had failed to respond, or had responded in a way she considered inadequate, to many of her requests and letters.  DeVos retorted that they were doing their best to respond but that the agency had received nearly 150 letters from Murray in the past two years, and more than a thousand Congressional inquiries, putting a strain on their staff.  Senator Blunt told the Secretary that the obligation to provide more information should not be considered “just a nuisance” but that he wanted the Department to work on responsiveness so that in next year’s appropriations hearing there would be no complaints either about “too much information being requested” or lack of response to those requests.
Senators also expressed concern about various proposed cuts in the budget.  Senator Dick Durbin (D-IL) highlighted the proposed cut to Special Olympics, which has received a significant amount of press coverage in recent days.  Though DeVos would not say she was directly responsible for that cut or had signed off on it, she did highlight the “tough choices” she said she had to make as a result of a directive to cut 10 percent from her budget.  Late Thursday, however, in response to the negative press coverage surrounding the proposed cut for Special Olympics funding, the President reversed course, telling attendees at a rally that “the Special Olympics will be funded, I just told my people, ‘I want to fund the Special Olympics.’” 
Senators Murphy and Tammy Baldwin (D-WI) questioned the elimination of Title IVA funding and the logic behind that cut.  DeVos said that the agency had determined the small amounts local educational agencies (LEAs) were receiving was not sufficient to run meaningful programs, but would not say any more on how ED came to that conclusion.  Murphy questioned why DeVos would cut funding that is often used for school safety, one of DeVos’s stated priorities.  
DeVos faced backlash about personnel decisions, too.  Murray questioned the decision to fire the Acting Inspector General and potential conflicts of interest that arose when the Deputy Secretary requested that the Acting Inspector General reconsider some of her recommendations.  DeVos pushed back on any allegations of wrongdoing.  “To suggest that anything nefarious was unfolding there is absolutely wrong,” DeVos said.  “We consider the matter closed.”
Surprising many, Senator Lamar Alexander (R-TN) seemed to support the Secretary’s proposal for a tax credit voucher program.  Alexander had previously said he did not want the federal government involved in mandating State-level voucher programs, but in this hearing, he spoke with enthusiasm about the idea.
Despite DeVos’ week of testimony, lawmakers in the House and Senate expressed little confidence any of her proposals would make it into a final appropriations bill.  Blunt noted the similarity to previous budgets and said that once again he expected Congress to reject much of the budget.  
Appropriations Committee members will use the Secretary’s testimony to help them craft a spending bill for the agency which outlines program-level funding.  Congress must then reconcile House and Senate versions of each bill and pass final appropriations for ED – and other agencies – before the current fiscal year ends on September 30th. 
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[bookmark: _Toc4753660]Presidential Candidate Kamala Harris Proposes Teacher Pay Increase
Democratic presidential candidate Senator Kamala Harris (D-CA) recently announced a plan to close the teacher pay gap through a federal investment that would include providing the average teacher a $13,500 raise during her first term, should she be elected President. 
Harris’ proposal would include an immediate federal investment in every State to cover 10 percent of the amount needed to close the teacher pay gap.  Following the initial investment, for every dollar spent by the State for this purpose, the federal government will provide three dollars until the gap is completely closed.  Harris plans an additional federal investment into the nation’s neediest schools, including those that serve high rates of African-American students.  In addition, the proposal includes billions of dollars in funding for evidence-based teacher training programs.
Harris says the cost for this investment will be covered by closing tax loopholes and by increasing the estate tax for the top one percent of taxpayers.  The total estimated cost for the program is $315 billion over 10 years.
Resources:
Alyson Klein, “Here’s How Sen. Kamala Harris Wants to Raise Teacher Pay,” Education Week: Politics K-12, March 26, 2019.
Kamala D. Harris, “Kamala Harris: Our Teacher Pay Gap is a National Failure. Here’s How We Can Fix It.,” Washington Post, March 26, 2019.
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[bookmark: _Toc4753661]ED Investigating College Admissions Scandal
The U.S. Department of Education (ED) recently began investigating the eight universities involved in the college admissions and bribery scandal unveiled by federal prosecutors earlier this month.  Specifically, ED investigators are examining whether any of the universities violated any laws or rules governing the federal student financial aid programs under Title IV of the Higher Education Act (HEA) or any other applicable laws.  If investigators find that any of the schools violated federal education laws or regulations, penalties could include cutting off an institution’s access to Pell Grants and federal student loans.
The eight universities, Yale University, Wake Forest University, the University of San Diego, Stanford University, Georgetown University, the University of Texas at Austin, the University of Southern California and the University of California, Los Angeles, were notified this week that they each faced a “preliminary investigation” stemming from the criminal charges announced earlier this month.  The notifications came after criminal charges from the U.S. Department of Justice (DOJ) against dozens of wealthy parents, including celebrities, of participating in a major cheating and bribery scheme that involved the aforementioned institutions. 
“The allegations made and evidence cited by the [DOJ] raise questions about whether your institution is fully meeting its obligations” under federal education laws and regulations, according to the notification sent to the universities.  Secretary of Education Betsy DeVos denounced the college admissions scandal at the time as “disgraceful” and asked ED officials to determine whether any of the agency’s own regulations had been violated.  The notification letters sent to universities this week cite a wide range of federal education regulations and laws under which investigators are reviewing schools’ actions.  
Federal rules require universities to alert ED of “any credible information indicating that an employee” or other agent of the institution may have engaged in fraud, misrepresentation or other illegal conduct related to federal student aid programs.  ED’s notification letter warns the institutions that federal officials can impose sanctions on schools receiving federal funding that engage in “substantial misrepresentation about the nature of its educational programs.”  As part of the investigation, ED demanded that each of the universities turn over, within the next 30 days, documents including marketing and promotional materials, statements made to organizations that rank schools, such as U.S. News and World Report, and internal control policies and procedures related to admissions for recruited athletes.
ED also asked the schools to identify “the names of all students whose admission” was “mentioned in the allegations raised in [DOJ’s] investigation” as well as any disciplinary actions taken against employees charged by federal prosecutors in the case.  ED’s Student Aid Enforcement Unit, which has the power to issue subpoenas, is leading the investigation. 
Resources:
Michael Stratford and Nicole Gaudiano, “DeVos Launches Investigation into College Admissions Scandal,” Politico, March 25, 2019.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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