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Brustein & Manasevit, PLLC has completed a full analysis of education-related funding and flexibilities provided by the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  The analysis is available here. 
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[bookmark: _Toc36803833]OCTAE Provides Flexibility for Perkins Deadlines
The Office of Career, Technical, and Adult Education (OCTAE) released a brief frequently asked questions (FAQ) document for the Strengthening Career and Technical Education for the 21st Century Act (Perkins V) related to the current COVID-19 pandemic.  While the FAQ only includes three sections, OCTAE intends to add on to the document as answers become available to other stakeholder questions.  This guidance comes after weeks after fielding questions from various State and local Perkins programs.
The FAQ document focuses on deadlines for submitting State and local plans and applications for the award year beginning on July 1, 2020.  State plans were originally due to OCTAE by April 15th.  While OCTAE encourages States that are prepared to meet the original April 15th application deadline to submit their State plans by that due date, they recognize that a number of States may have difficulty submitting their Perkins V State plans as a result of the challenging circumstances surrounding COVID-19. Accordingly, OCTAE is providing the following flexibilities for States that need additional time to submit their Perkins V State plans:
· If the State is able to submit its State plan by June 15, 2020, OCTAE expects to complete review and approval of the plan by June 30, 2020, and provide the State its first installment of fiscal year (FY) 2020 Perkins funds on schedule on July 1, 2020.
· If the State is unable to submit its State plan by June 15, 2020, OCTAE will use the transition authority in section 4 of Perkins V to extend the duration of the State’s FY 2019 One-Year Transition Plan by three months, through September 30, 2020. 
· For such a State, OCTAE will issue the first installment of FY 2020 Perkins funds on schedule on July 1, 2020, under the condition that the State will submit its full Perkins V State plan by September 15, 2020, which will allow enough time for OCTAE to approve the State’s plan prior to making the State’s supplemental FY 2020 Perkins award on schedule on October 1, 2020. 
States needing these flexibilities should keep their Perkins Regional Coordinators (PRCs) up to date on the status of their State plan submission.
In regards to local Perkins applications, OCTAE notes that under 34 CFR § 76.708, a State may authorize a local recipient applying for a subgrant to obligate funds on the later of the following two dates: (1) the date that the State may begin to obligate funds; or (2) the date that the local recipient submits its application to the State in substantially approvable form.  OCTAE’s FAQs highlight that the State has the authority and flexibility to determine what constitutes a substantially approvable application.  As such, the State may award a local subgrant prior to fully approving the local application.
Finally, the guidance says that a State may provide local recipients additional time to complete their local applications, due to the impact of COVID-19.  For local recipients that are unable to submit a substantially approvable application to their State for approval by the State’s due date for local applications (July 1, 2020, for most States), OCTAE is using the transition authority in section 4 of Perkins V to enable States to extend the duration of the local recipient’s One-Year Local Application, covering FY 2019, by three months.  For such a local recipient, the State may issue its FY 2020 Perkins subgrant on schedule to enable the local recipient to continue to seamlessly administer its Perkins V programs and services.
While these are just a fraction of the questions OCTAE received from State and local recipients, OCTAE issued this initial guidance to calm fears for any States or locals that will not be able to meet the original deadlines for submitting State plans and applications. Any future guidance will likely get into more detailed areas, such as current use of funds in light of online learning due to social distancing requirements, and other allowability issues. 
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[bookmark: _Toc36803834]ED Publishes COVID-19 Guidance on Adult Education, Voc Rehab
The U.S. Department of Education (ED) recently published two question and answer (Q&A) documents responding to concerns surrounding the Vocational Rehabilitation program and the Adult Education program.  
The Q&A on the Vocational Rehabilitation program addresses how ED will respond to decreases in State performance in program year 2019 due to COVID-19 related program closures.  ED says that the agency, and the U.S. Department of Labor, will not make performance determinations based on program year 2019 data submitted by October 1st of this year and reiterates previous guidance that the first year for which program determinations can be made for some indicators applies to program year 2020.  With regards to program negotiations, ED tells grantees that they expect that process to proceed despite the COVID-19 pandemic but will be as flexible as necessary to accommodate States as they work through COVID-19 closures.  ED has also said that these policies will apply to the Adult Education Program as well, as outlined in the Adult Education Q&A released Friday.
The Adult Education Q&A also includes information on distance learning and scheduled grant competitions.  ED tell States that if they have requests for proposals currently out for the July 1st Adult Education award, then they are authorized to suspend those competitions and extend current contracts for one year to ensure there is no gap in delivery of services.  States may also adjust competition deadlines, delaying the award of grants or contracts to successful adult education applicants until a later date than planned and extend current grants in accordance with the State’s new timeline.  States do not need to seek prior approval from the Office of Career, Technical, and Adult Education to take these actions, but ED directs them to notify their Area Coordinator of any competition changes. 
On distance learning for Adult Education, ED provides some guidance on how to report time that participants spend on distance learning systems, which is optional for States.  Hours spent using distance learning methods including telephone, video, teleconference, and online communication, where the participant and program staff can interact and the participant’s identity can be verified, can count toward the requirement for 12 hours of “actual contact” for 2019-2020 program year reporting.  ED also says that regarding assessment, for local programs that are unable to conduct in-person testing of students, States may be able to report measurable skill gain using other indicators such as credit completion and that States should put in place procedures to identify students who were not tested due to an inability to conduct in-person testing.  Finally, States may allow Adult Education providers to administer distance learning programs even if a State does not have a distance learning policy in place and may pay teachers using distance learning programs with Adult Education funds if those programs deliver allowable Adult Education activities.  ED also encourages States who do not have a distance learning policy in place to develop one as soon as is feasible. 
The Adult Education Q&A is available here and the Vocational Rehabilitation Q&A is here. 
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[bookmark: _Toc36803835]New Distance Education Rules Published
On Wednesday, the U.S. Department of Education (ED) issued draft regulations on distance education.  Those regulations are intended to accommodate the shift to online learning that is occurring as the result of the COVID-19 national emergency. 
Among the changes suggested are changes to the definitions of “clock hour,” “correspondence course,” “credit hour,” and “distance education.”  A student would be considered “enrolled in correspondence courses” if such courses constitute more than 50 percent of courses in which the student enrolled during an award year.  The clock-to-credit hour conversion would be expanded to allow institutions to equate a semester or trimester hour to 30 clock hours of instruction.  A “credit hour” would be defined as 50 to 60 minutes of a synchronous (not recorded) class where there is “opportunity for direct interaction between the instructor and students” but would not be limited to certain activities.  The definition of “distance education” would be streamlined to eliminate references to specific electronic or other media, and would add a provision that requires “the opportunity for substantive interaction on a predictable and regular basis” between students and instructors before completion of a course.
The draft rule includes provisions intended to remove confusion over financial aid eligibility, clarify requirements for direct assessment programs, and ensure incarcerated students can remain Pell Grant eligible.  It would also allow students enrolled in Title IV, Higher Education Act-eligible foreign institutions to complete up to a quarter of their programs at an eligible institution in the United States.
Finally, the draft would require “prompt action” by the Department on applications to participate or continue participating as an eligible institution in the HEA, Title IV program.  ED says in its explanatory text that past applications have been stalled for months or even years.
The draft rule appears to align with the consensus reached by a negotiated rulemaking committee that met last year, but the introductory text by ED emphasizes the need for institutions to respond rapidly to change (that language criticizes outdated references to “videocassettes” and other technology in the current version of the rule).  Meanwhile, advocates say the regulations will undermine the quality of online learning and allow bad actors to thrive in the midst of a crisis.  Advocates also expressed concern about the short 30-day comment period at a time when many institutions are working to transition students to new formats and address other crises.
The draft regulations are available here.  Comments are due on or before May 4, 2020.
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[bookmark: _Toc36803836]Title IX Rules Ready for Release, OMB Says
[bookmark: _Hlk36738558]The White House Office of Management and Budget (OMB) has reportedly completed its review of new final regulations on how schools should handle allegations of sexual harassment and assault.  This step clears the way for Secretary of Education Betsy DeVos to release the final regulation, despite requests from advocates and State attorneys general that she wait until schools have figured out how to manage the COVID-19 crisis.  
OMB reportedly has meetings scheduled with advocacy groups through April 16th.  These meetings are intended to address whether the estimates of the burden imposed by a new rule are accurate, but clearing a release before meetings are completed indicates that the Department of Education (ED) and OMB will not make any further revisions.
ED has told reporters that the agency does not yet have a planned publication date.
Resources:
Bianca Quilantan, “OMB Completes Review of New Title IX Rule but Publication Date Unclear,” Politico¸ March 31, 2020.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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