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[bookmark: _GoBack]Democrats Introduce Proposal to Raise Budget Caps
House Democrats introduced legislation Tuesday that would raise caps on federal spending in federal fiscal years (FYs) 2020 and 2021.  The Investing for the People Act would increase caps on defense spending by approximately $17 billion over FY 2019, and would increase non-defense spending by about $34 billion.  The legislation would also limit the amount of money that could go into Overseas Contingency Operations (OCO) funding, which is currently not subject to caps.
The move directly counters President Trump’s budget proposal, which would move money in the other direction – from non-defense to defense spending, and would increase the amount of money available in the OCO fund.  In addition, it would increase tax enforcement work at the Internal Revenue Service, countering significant cuts made by Congress in recent years.
Though this legislation – like the President’s budget proposal – is far from the final word on the topic, it does represent a strong position on the part of Congressional Democrats and indicates that they intend to push back firmly against the spending levels suggested by the White House.
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[bookmark: _Toc5354675]States Sue USDA Over School Lunch Waivers 
A group of six States and the District of Columbia filed a lawsuit Wednesday in federal court against the U.S. Department of Agriculture over school meal standards.  The lawsuit says that the 2018 Federal Register notice, which permanently waived a number of requirements relating to whole grain content, flavored milk, and sodium content in school meals, was improper under the Administrative Procedures Act because there was no opportunity for public comment.  The lawsuit also contends that the change was “arbitrary and capricious.”
In addition to process concerns, the lawsuit notes that school meals standards must be based on the “Dietary Guidelines for Americans, the recommendations of the National Academy of Sciences, and scientific research regarding children’s nutrition.”  The waivers, they assert, run contrary to all existing recommendations and thus likely violate federal law.
Finally, the litigants say that the change in regulations will negatively impact children’s health – primarily low-income and minority children.
The States are asking the judge to invalidate the new waivers.  This is something federal courts have been doing with increasing frequency in recent months as States and other entities have brought a number of successful suits against the Trump administration and its lack of compliance with the required processes and timelines to change federal policies.  
A copy of the complaint is available here. 
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[bookmark: _Toc5354676]Higher Education Rulemaking Committee Reaches Consensus
Earlier this week, the U.S. Department of Education (ED) and negotiators on a higher education rulemaking committee reached a consensus on a new rules package covering a number of issues under the Higher Education Act (HEA).  The agreement comes after months of tense negotiations which saw ED move away from some of the more controversial proposals.  ED is now required to post the proposed rules for public comment, though they may need some additional time to finalize the agreed-upon language.
The rulemaking committee agreed to proposals that would change federal rules governing college accreditation, State approval of online colleges, religious institutions, competency-based education, Teacher Education Assistance for College and Higher Education (TEACH) grants, and other issues affecting higher education.  When it comes to accreditation, the proposed changes will allow colleges to get faster approval for changes to their programs, facilitate quicker federal recognition of new accreditors and allow for more targeted, less comprehensive federal reviews of accreditors.  Accreditors would also have more flexibility to approve “innovative” programs by waiving certain standards.  They would also give accreditors more discretion over when to take action against a college that is out of compliance with standards.
“We are being more respectful of accreditors for knowing their institutions and knowing their standards.  And making sure that schools get to those standards in a way that's appropriate,” said Diane Auer Jones, Principal Deputy Under Secretary at ED, who set the agenda for the process last year.  Not everyone is sold on this consensus, however.  Consumer advocates warned that the package of changes agreed to by negotiators took federal standards in exactly the wrong direction, given that ED’s own Inspector General had recently warned that its oversight of accrediting agencies fell short.
“This just reinforces for them that they don’t need to be doing much of anything to protect students,” said Beth Stein, Vice President for the Institute for College Access and Success, after observing the negotiations.  Despite concerns from the field, ED is likely going to move forward with the proposal once all the details are complete.  With the amount of time and effort federal negotiators put into this process, ED is unlikely to make major changes after the public comment period.  
In addition, the draft agreement will include updates to federal distance education standards that seek to clarify the amount of faculty interaction with students required.  Negotiators also approved a “fix” to existing TEACH grant program regulations that would allow teachers whose grants were converted into loans to appeal those decisions.  They also agreed to keep language from a controversial and now-delayed 2016 State authorization, but said that they would convene another working group to attempt to address the issues that have arisen from that rule.  That rule requires institutions to seek State authorization in every State where they enroll students, whether they have a physical presence there or not.  Critics have cited the rules as burdensome and institutions have been unclear on exactly how to comply with the rule.
ED will compile the agreement into draft regulations, which will be published for public comment.
Resources:
Michael Stratford, “Panel Reaches Agreement on DeVos Rewrite of Higher Education Rules,” Politico, April 3, 2019.
Andrew Kreighbaum, “New Rules for Accreditors,” Inside Higher Ed, April 4, 2019.
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[bookmark: _Toc5354677]Foxx Unhappy with Lack of Bipartisanship on HEA
The House Committee on Education and Labor’s Subcommittee on Education and Workforce Investment held a hearing on Wednesday to hear from experts and stakeholders on strengthening accountability in higher education.  The hearing came as both the House and Senate are working to develop proposals to reauthorize the Higher Education Act, last updated in 2008, and is the second of five planned “bipartisan” hearings announced by House Committee on Education and Labor Chairman Bobby Scott (D-VA). 
The hearing included testimony from the U.S. Government Accountability Office’s Director on Education, an associate professor from the University of Wisconsin-Madison, Deputy Secretary of Postsecondary and Higher Education for the Pennsylvania Department of Education, and President of the New England Commission of Higher Education. 
During the hearing, witnesses and lawmakers discussed the role that each member of the so-called higher education “triad,” which consists of the federal government, States, and accreditors, should play in the accountability process.  Many Democrats on the Committee expressed concern that the current accountability triad is not working effectively given the number of for-profit school closures over the past several years and suggested that accreditors need to be more effective in monitoring institutions before major issues arise. 
Ranking Member of the House Committee on Education and Labor Virginia Foxx (R-NC), who joined the Subcommittee hearing on Wednesday, said during the meeting, however, that she was “disheartened” at the Democrats’ focus on for-profit institutions during the bipartisan hearing.  “To sit here and grind a tired old ax against certain types of institutions you don’t like is just disgraceful,” she said.  
Foxx was disappointed in what she saw as a lack of bipartisanship too: “I’ve said from the beginning of our process that postsecondary education systems are not serving students well, and that’s what we need to be talking about in these hearings, and that’s why we need comprehensive reform,” she said.  “I thought there was bipartisan agreement around the idea of wholesale reform, but I’m now seeing that really that isn’t the case, and that’s a true shame.”
Democratic Subcommittee Member Alma Adams (D-NC) responded to Foxx by noting that “for-profit college institutions have consistently worse outcomes.”  The frustration Foxx expressed could impact the planned bipartisan negotiations for HEA reauthorization among House Committee Members.
Resources: 
Benjamin Wermund, “Foxx Calls House Democrats’ Criticism of For-Profit Colleges ‘Disgraceful,’ Politico, April 3, 2019.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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