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Legislation and Guidance 
Juvenile Justice Reform Bill Passes House Committee
The House Committee on Education and the Workforce voted on Tuesday to approve legislation that reauthorizes the Juvenile Justice and Delinquency Prevention Act of 1974 – the federal law that governs juvenile justice programs.  The legislation now moves to the full House for a vote. 

Similar legislation was passed by the House last fall, but was not taken up by the Senate before the 114th Congress ended.  The bill that was passed by Committee this week – the Juvenile Justice Reform Act (H.R.1809) – expands data collection and reporting on youth in the juvenile justice system, requires the U.S. Department of Justice to determine whether juvenile justice programs are following the law, and limits contact between youth in the juvenile justice system and adult inmates, among other provisions. 

“I’ve been talking about criminal justice reform for years – and it starts by ensuring kids have the resources and skills to turn their lives around and grow into productive members of society,” Representative Lewis (R-MN), one of the bill’s cosponsors, said.  In addition, Committee Ranking Member and bill cosponsor Bobby Scott (D-VA) said “[t]oday’s bipartisan Committee work brings us one step closer to dismantling the school-to-prison pipeline.  H.R. 1809, the Juvenile Justice Reform Act, includes necessary improvements to federal juvenile crime policy that are firmly grounded in evidence.” 

Source: 

Andrew Ujifusa, “House Education Committee Approves Bill Updating Juvenile Justice Law,” Education Week: Politics K-12, April 4, 2017. 

House Committee on Education and the Workforce Press Release, “Committee Approves Bill to Enhance Opportunity for Vulnerable Youth, Improve Juvenile Justice,” April 4, 2017. 

Author: KSC

ED Asks for State Private School Ombudsman Names 
Officials from the U.S. Department of Education (ED) sent a letter this week asking States to provide the names of the individuals who will serve in the role of Private School Ombudsman in each state.  The Every Student Succeeds Act (ESSA), which will go into full effect with the 2017-18 school year, requires each State to designate an ombudsman to oversee the provision of equitable services to students and teachers in private schools.  That person must serve as the primary point of contact for States, districts, and private school officials on equitable services issues and will be tasked with answering questions and resolving any conflicts that arise regarding the requirements in Titles I and VIII of the Elementary and Secondary Education Act, as amended by ESSA.  The job of ombudsman is not necessarily a full-time one and may be added to a person’s existing duties, but States will have to determine how significant a workload they expect the new responsibilities to yield.  

The letter, sent jointly from Acting Assistant Secretary of Elementary and Secondary Education Monique Chism and Director of the Office of Non-Public Education (ONPE) Maureen Dowling, says that the offices want to “establish relationships” with the new ombudsmen.  They note that their two offices work together in an effort to provide technical assistance and guidance, and say they want to serve as a resource.  In order to establish those relationships, ED is asking for States to provide the name and contact information of their designee to ONPE by June 30th.  

Secretary of Education Betsy DeVos has long been an advocate for all forms of “school choice,” including the use of federal funds in non-public schools.  She indicated in remarks last week that she would be looking carefully at how States facilitate such choice, and is widely expected to be a vocal advocate for private schools.  ED will likely be watching the development of the ombudsman position carefully and ensuring that all requirements are met in a way that will give private schools and their students the maximum access possible to State resources.

Author: JCM

Memo from White House Offers Instructions to Agencies on Deregulation

A new memorandum from the White House’s Office of Information and Regulatory Affairs (OIRA) this week provides additional details on how federal agencies are meant to implement a recent Executive Order (EO) regarding deregulation.  That EO states that for each new regulation promulgated by the agency, two old regulations must be repealed, and that implementation costs of the new regulations must be offset.  

This requirement for deregulation applies not only to interim and final regulations published in the federal register, but also “significant guidance documents” with costs greater than zero, including regulations crafted through the negotiated rulemaking process.  Those “significant guidance documents” are defined in a 2007 Office of Management and Budget (OMB) document as ones that have an annual economic impact of $100 million or more, conflict or interfere with guidance issued by another agency, materially alter the budgetary impact of grants, entitlements, or loan programs, or “raise novel legal or policy issues” rising from legal mandates or the President’s priorities.  This category does not include legal opinions, briefs, press materials, Congressional correspondences, “case or investigatory letters responding to complaints involving fact-specific determinations,” or other internal documents.  

An agency may engage in deregulation through the formal rulemaking process, through guidance, or through information collection requests that repeal or streamline requirements.  

Notably, the guidance says that rulemaking required by Congress or a judicial decision must be accomplished to the extent possible, notwithstanding the requirement to deregulate.  This likely means that for every regulation required by Congress, two other regulations of equivalent cost must be repealed. However, if a rule is overturned by an act of Congress – for example, through use of the Congressional Review Act (CRA) – that action qualifies as cost savings.  This means that the repeal of regulations on accountability under the Every Student Succeeds Act (ESSA) and teacher preparation under the Higher Education Act (HEA), for example, may count toward the Department of Education’s (ED’s) deregulatory requirements.  In addition, agencies may “bank” cost savings toward a future year.

Agencies that do not meet the goal of issuing twice as many deregulatory actions as regulatory actions each year must submit an explanation and a plan to come into compliance to OMB.

Given this new environment, it is unlikely that ED will issue any new regulations or significant guidance in the upcoming few years.  However, the repeal of the ESSA and HEA regulations by Congress allow the agency to “bank” some deregulatory actions and cost savings should it find new regulations necessary, or should it be instructed by Congress to issue new regulations.

The White House memorandum on deregulation is available here.  

Author: JCM
News
Senate Democrats Ask for More Clarity on Immigration 
A group of Democrats in Congress have written to the Trump Administration asking them to offer clear guidance on the rights of undocumented immigrants in education.  The letter, addressed to Attorney General Jeff Sessions, Secretary of Education Betsy DeVos, and Secretary of Homeland Security John Kelly, expresses “concern” that recent changes to immigration policy and actions by enforcement officers have created “fear, anxiety, and confusion in immigrant communities around the country” which are impacting school attendance and student learning.  

The letter’s authors note that the Supreme Court has, in Plyer v. Doe, ruled it unconstitutional to deny any child access to a public education, regardless of a student’s or parent’s immigration status.  They cite guidance issued by the U.S. Department of Education (ED) in 2011 and 2014 following the Plyer case.  However, they say, there is concern given changes to immigration policy that this guidance may no longer be considered applicable.  They therefore ask ED as well as the Department of Justice and Department of Homeland Security (DHS) to issue new guidance to States and districts telling them “that their legal obligations under this ruling and the Constitution have not changed.”

The lawmakers also ask the agencies to reassure them that enforcement action will not be taken at schools – this has long been a stated policy for DHS, but recent video of a father being arrested outside his daughter’s California school, as well as the sweeping nature of recent immigration directives, have thrown that into question.  

The letter asking for clarity on immigration policy is available here.

Author: JCM

President Nominates New General Counsel for ED
President Trump has announced that he will nominate Carlos Muñiz to serve as general counsel at the U.S. Department of Education (ED).  If confirmed by the Senate, Muñiz would have a major role at ED overseeing many agency decisions.

Muñiz currently works as a senior vice president at McGuire Woods, where he defended a public university in Florida during a government investigation and subsequent litigation over Title IX compliance issues.  Muñiz previously served as deputy attorney general and chief of staff to Florida Attorney General Pam Bondi and deputy general counsel to former Florida Governor Jeb Bush.  

Resources:
Alyson Klein, “Trump Taps Former Jeb Bush Aide as Ed. Dept. General Counsel,” Education Week: Politics K-12, April 2, 2017.
Author: JCM

ED Closes Four IHE Experimental Sites
The U.S. Department of Education (ED) has decided to end four experimental initiatives launched under the Obama Administration which granted participating institutions of higher education (IHEs) a waiver from certain federal student aid rules.  These experimental sites included a program popular with colleges allowing them to limit the unsubsidized loans a student could take out.  There is some speculation that the Trump Administration may have some experimental sites of its own in mind, but no details have been provided at this point.

The colleges were informed of the news by Jeff Baker, policy liaison and implementation director at the Office of Federal Student Aid (FSA), in a letter to participating institutions.  Baker said ED made the decision to conclude the experiments at the end of the 2016-17 award year, or June 30.  The Administration claims it made the decision because analysis of data collected from those institutions had not provided sufficient information to support continuation.

In addition to the loan limits experiment, the department will end the following sites:
· A program allowing individuals with bachelor's degrees to enroll in career and technical education programs using Pell Grants;

· A program allowing colleges and universities to offer training programs shorter than the statutorily required amount of time to Pell recipients; and

· A federal work-study initiative allowing institutions to pay work-study recipients to serve as peer counselors for high school students.

Experimental sites authority gives ED the ability to grant waivers from federal statutory requirements so that it can study the effect of potential policies on a limited basis.  The Obama Administration launched more than a dozen experimental sites initiatives between 2011 and 2017, winding down several of the initial experiments last year.  

If the Trump Administration is planning on using its authority for new experimental sites, the recent move to shut down existing sites is likely due to the limits on FSA’s ability to monitor multiple sites at once.  Any efforts at establishing new experimental sites may have to wait until the Administration finishes filling the top positions at ED.

Resources:
Andrew Kreighbaum, “4 Student Aid Experiments Will End,” Inside Higher Ed, April 3, 2017.
Author: SAS
Federal Loan Forgiveness Program Eligibility Now Uncertain
The U.S. Department of Education (ED) is facing a lawsuit from the American Bar Association regarding federal loan borrowers’ eligibility for the public service loan forgiveness program, which guarantees that borrowers working for a qualifying employer in the government or nonprofit sector will have their loans dismissed after making at least 120 payments under an income-based repayment plan.  

The lawsuit arose after some individuals who had previously been told by their loan servicer that they qualified for the public service loan forgiveness program were later informed that their employer – the American Bar Association for two of the plaintiffs – was no longer considered eligible for the program.  The plaintiffs in the case assert that they made career decisions based on eligibility for the loan forgiveness program and that their loan servicer confirmed that their employer qualified as a public service organization.
ED, however, argues that direction from loan servicers, which serve as contractors to ED, does not count as a final decision on eligibility.  This means an individual could take a job that its loan servicer assured him was a qualifying employer, only to be notified years later that the employer does not in fact provide the individual with eligibility for the public service loan forgiveness program.  That is exactly what happened to the four plaintiffs in the case brought against ED. 

The American Bar Association argues that ED has responsibility over the loan servicers it contracts with and should be held responsible for and accountable to the information its contractors provide to federal loan borrowers. 

The public service loan forgiveness program was established in 2007, so applications for the first round of loan forgiveness recipients are expected to be available this year. 

Source: 

Andrew Kreighbaum, “U.S. stance raises doubt about eligibility for federal loan forgiveness programs,” Inside Higher Ed, April 5, 2017. 
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