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[bookmark: _Toc37409395]ED Issues Guidance Addressing OMB Flexibilities
The U.S. Department of Education (ED) published a question and answer (Q&A) document on Wednesday providing some guidance to grantees on uses of funds during the COVID-19 pandemic.  The guidance applies to all ED grantees. 
In a memorandum released last month, the Office of Management and Budget (OMB) authorized federal agencies to provide some flexibility to grantees with regards to requirements under the Uniform Grant Guidance (UGG).  In the Q&A released this week, ED is adopting some of those flexibilities for its grantees.  
The Q&A says that grantees may still pay employees that are unable to work because their organization is closed due to COVID-19 but that grantees must treat non-federal, similarly situated employees and federal employees consistently.  For example, if a grantee is still paying non-federal employees who are unable to work during this time, then it is permitted to continue charging its federal employees’ salaries to the federal grant as well.  If a grantee does not currently have in place policies and procedures to address extraordinary circumstances such as this, the grantees may amend or create a policy now to address these issues.  Brustein & Manasevit, PLLC is available to assist in developing this language for your written policies and procedures.
ED also addresses how to handle travel and registration costs related to cancelled events.  A grantee may use federal grant funds to reimburse nonrefundable travel or registration costs as long as the grantee first seeks to recover nonrefundable costs from the charging entity, such as an airline or hotel, and the costs were reasonable and incurred in order to carry out an allowable activity under the grant consistent with federal cost principles found in Subpart E of the UGG.  Grantees, however, should not assume that additional funds will be available should charging cancellation fees lead to a shortage of grant funds to eventually carry out the travel or event. 
Finally, ED tells grantees that travel insurance is allowable as long as the cost is reasonable and allocable to the federal grant but cautions grantees that due to COVID-19, grant-supported travel generally should not be occurring.
ED emphasizes that if grantees take advantage of any of these flexibilities, it is important to maintain appropriate records and cost documentation to substantiate the charging of any of these costs related to the interruption of operations or services. 
ED will likely be issuing additional guidance moving forward to address other flexibilities provided by the March OMB memo.  The ED Q&A is available here. 
Author: KSC
[bookmark: _Toc37409396]Updated COVID-19 Guidance for IHEs Available
The U.S. Department of Education (ED) published updated COVID-19 guidance for institutions of higher education (IHEs) late last week.  The updated guidance expands on ED’s initial guidance to IHEs that was published last month. 
The flexibility regarding distance education and financial aid concerns originally only applied to students who were already enrolled in a program and had faced disruption but the updated guidance expands the flexibility to apply to any term or payment period that starts between March 5th and June 1st.  ED indicates that they may choose to extend the flexibility further should it be necessary. 
ED has been receiving questions from IHEs on flexibility provisions and funding included in the Coronavirus Aid, Relief, and Economic Stimulus (CARES) Act that was signed into law late last month, but in the updated guidance, ED says that it is unable to provide information on those issues at this time.  Secretary of Education Betsy DeVos, however, announced the release of funds for emergency financial aid grants on Thursday and said in a call with reporters that IHEs can expect information on the CARES Act funding reserved for institutions within the next two weeks. 
The updated guidance also includes some additional information on providing learning opportunities for students with disabilities (SWDs) during this time, directing institutions to make the appropriate accommodations for SWDs when possible but that an institution should not opt out of providing distance learning to the general population solely based on being unable to appropriately accommodate SWDs.
Finally, institutions are permitted to place students whose semesters were interrupted or whose programs are temporarily halted on a non-standard term or nonterm program schedule to assist with semester completion and may offer leaves of absences for those students as well. 
The updated COVID-19 guidance for IHEs is available here. 
Resources:
Bianca Quilantan, “Education Department gives colleges additional guidance on federal student aid,” Politico, April 4, 2020.
Michael Stratford, “DeVos unveils how $6B in emergency financial aid will go to college students,” Politico, April 9, 2020.
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[bookmark: _Toc37409398]Senate Dems Express Concern Over Relief for For-Profits 
Senators Elizabeth Warren (D-MA), Richard Durbin (D-IL), Sherrod Brown (D-OH), and Richard Blumenthal (D-CT) sent a letter to Secretary of Education Betsy DeVos encouraging the U.S. Department of Education (ED) to target funds authorized under the Coronavirus Aid, Relief, and Economic Security (CARES) Act for higher education relief to public and nonprofit institutions of higher education (IHEs).  As noted in the letter, Congress established the Higher Education Emergency Relief Fund through the CARES Act to “aid students and stabilize colleges and universities impacted by COVID-19.”  The Senate Democrats believe this aid should be centered on public, non-profit IHEs, rather than for-profit institutions.
 
The CARES Act requires institutions spend funds on emergency financial aid to students and “any costs associated with significant changes to the delivery of instruction due to the coronavirus.”  The CARES Act further states that “[i]nstitutions of higher education shall use no less than 50 percent of such funds to provide emergency financial aid grants to students for expenses related to the disruption of campus operations due to coronavirus (including eligible expenses under a student’s cost of attendance, such as food, housing, course materials, technology, health care, and child care).”  The letter from Senate Democrats highlights ED’s recent Notice of Proposed Rulemaking on distance education, which states that the percentage of students who were enrolled exclusively in distance learning prior to COVID-19 was highest among for-profit colleges (60 percent).  The group of senators argue that this reflects “relatively less need for funds to compensate for changes to the mode of delivery of instruction among these students and institutions.”
 
If ED determines that for-profit colleges are eligible to receive allocations from this relief fund, the senators “strongly encourage [ED] to follow the clear legislative intent behind the expressed purposes of the funds under the CARES Act to prohibit taxpayer dollars under the fund from being used to increase profits to private companies and investors.”  If for-profits are allowed to participate in the relief funds, the letter asks ED to take the following actions:
 
· Require for-profit colleges that receive funds to use 100 percent of the funding for student instruction, emergency financial aid to students, and student support services central to the colleges’ educational mission;
· Prohibit for-profit colleges from using funds for executive compensation and require for-profit colleges that receive such funding to freeze executive compensation for at least one year after the receipt of funds to align with other executive compensation provisions in the CARES Act;
· Prohibit publicly-traded for-profit colleges that receive funds from engaging in stock or share repurchases, dividend payments or any other capital distribution to shareholders to align with other such provisions in the CARES Act;
· Prohibit for-profit colleges from using funds for any advertising, marketing, or recruitment purposes;
· Prohibit for-profit colleges that receive funds from seeking additional stimulus funds from other sources authorized by the CARES Act, but which may be difficult or impossible for most public and nonprofit IHEs to access, such as grants or loans administered by the Department of Treasury, the Federal Reserve System, or the Small Business Administration;
· Consider any funds made available to for-profit colleges under the CARES Act as federal revenues for the purpose of enforcing compliance with the 90/10 rule; and
· In the required report to Congress, detail how for-profit colleges used funds both in the aggregate and per institution, including the proportion of such funding for-profit colleges spent on student instruction, emergency financial aid to students, student support services, and any other disallowed purposes.

Secretary DeVos announced on Thursday that she is releasing CARES Act funding earmarked for emergency financial aid grants to students immediately.  In response to Democrats’ concerns about funding for for-profit institutions, DeVos said “the law does not include precluding those students,” confirming that students of for-profit institutions will be eligible to receive the emergency financial aid grants.  Information on the CARES Act funding reserved for institutional purposes is forthcoming, but ED has not yet confirmed whether for-profit institutions will receive a portion of that funding as well. 
 
The Senators are requesting a written response to their letter from DeVos by April 21, 2020.
 
Resources: 
Michael Stratford, “DeVos unveils how $6B in emergency financial aid will go to college students,” Politico, April 9, 2020.
Author: SAS
[bookmark: _Toc37409399]Groups Ask for More Education Funding in Next Stimulus
With a potential fourth stimulus bill on the horizon to mitigate the impact of coronavirus-related closures and layoffs, education groups are pushing Congress to include more money for schools.  In a letter sent to lawmakers Monday, education groups say that schools need about $200 billion in new aid to make up for anticipated shortfalls in State and local revenues, dwarfing the $13.5 billion in the previous stimulus.  
The request includes $175 billion in stabilization for State K-12 education budgets, $12 billion for the Title I program, and an additional $13 billion in funding for the Individuals with Disabilities Education Act.  The letter also asks for $2 billion to fund internet connections to support remote learning through the E-rate program.
The group cites a lack of internet access at home, the high cost of transitioning to online learning, and the need to provide compensatory education for students with disabilities following school closures.  In addition, it says that Congress should include public employers in the payroll tax credit benefits for “emergency paid leave” to allow schools to retain cash flow.
The letter was signed by a number of K-12 education advocacy groups, including the National PTA, National School Boards Association, and Council of Great City Schools.
Congress is expected to return to Washington at the end of April, which is when negotiations on another stimulus package may take place.
Resources:
Andrew Ujifusa, “Education Groups Seek Over $200 Billion on New Coronavirus Emergency Aid,” Education Week: Politics K-12, April 7, 2020.
Nicole Gaudiano, “Education groups push for $200B in next stimulus,” Politico, April 7, 2020.
Author: JCM
[bookmark: _Toc37409400]Disability Advocates Push Back Against Possible IDEA Waivers
A group of more than 70 national disability and civil rights organizations wrote to Secretary of Education Betsy DeVos late last week, discouraging her from requesting the authority to waive provisions of the Individuals with Disabilities Education Act (IDEA).
The most recent stimulus bill instructed the Secretary to write to Congress within 30 days of passage requesting any additional waiver authority needed under several laws, including the Perkins Act, the Elementary and Secondary Education Act, and IDEA.  But advocates say they are concerned that schools will use the pandemic as an excuse to not meet their obligations under federal civil rights and disability laws.  The U.S. Department of Education has issued guidance saying that disability laws shouldn’t prevent schools from offering online or distance education, and that appropriate instruction for students with disabilities may look different during long-term school closures.
Given that guidance, advocates say, there is no need for further waivers.  In the letter, they say that while the current crisis is “challenging,” it does not change the obligation of schools and teachers to students with disabilities.  The letter says that “NO ADDITIONAL waivers are necessary” under IDEA or the Rehabilitation Act and that because there are existing flexibilities in IDEA, there is “no need for Congress to provide waiver authority.”  The group also lists principles for educating students with disabilities during a school closure, saying that districts must continue to provide free and appropriate public education, include parents in decisions about services, protect due process rights, and adhere to federal disability and civil rights laws with all stimulus funds.
But school board and superintendent groups say they need narrowly-tailored waivers in certain circumstances, and want the Secretary to have the ability to provide that flexibility.
The advocates’ letter on IDEA waivers is here.
Author: JCM
[bookmark: _Toc37409401]New ED Inspector General Named
The White House says it will nominate Andrew A. De Mello to be inspector general of the U.S. Department of Education (ED).  De Mello is a trial attorney with the Department of Justice’s Tax Division, but is currently detailed to the inspector general’s office in the Department of Homeland Security.  
The nomination comes as part of a group of nominees for Inspectors General at several major agencies, including plans for a new official who will oversee the allocation of $500 billion of coronavirus relief at the U.S. Department of the Treasury.  But the position at ED itself has been controversial following the decision of the administration to fire acting Inspector General Sandra Bruce, which some said was due to a disagreement on the enforcement of certain higher education rules.  Bruce was replaced with ED’s deputy general counsel Phil Rosenfelt, prompting concerns from lawmakers and others about a potential conflict of interest.  ED then removed Rosenfelt from the position and reinstated Bruce as the acting Inspector General.  De Mello would fill the position permanently.
Resources:
Michael Stratford, “Trump to nominate DOJ lawyer as Education Department inspector general,” Politico, April 4, 2020.
Author: JCM
[bookmark: _Toc37409402]Reports
[bookmark: _Toc37409403]OCR Publishes 2020 Annual Report
The U.S. Department of Education’s Office for Civil Rights (OCR) submitted its annual report to Congress, the President, and Secretary of Education Betsy DeVos this week.  The report covers enforcement and regulatory action taken by OCR during fiscal years 2017 and 2018. 
During those fiscal years, OCR received a total of 25,277 complaints and resolved 31,937 cases, including some initiated by the Obama administration.  The report highlights that the current administration faced a backlog of 7,800 cases when it took office in January 2017 and that the current administration has increased the number of cases resolved annually when compared to the prior administration. 
On the policy front, OCR rescinded several nonregulatory guidance documents during those two years, made amendments to its Case Processing Manual, and released updated Civil Rights Data Collection information. 
The report also highlights the current hiring initiative taking place at OCR.  The number of complaints submitted to OCR doubled from fiscal year 2008 to 2018 but staff decreased during that time.  Congress provided $8.5 million in funding in fiscal years 2018 and 2019 to allow OCR to hire 100 additional staff for its 12 enforcement offices and OCR headquarters by the end of fiscal year 2019.  OCR reports that it “substantially completed” the required hiring by the end of fiscal year 2019. 
The full OCR annual report is available here. 
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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