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DeVos Testifies on ED Policies 
[bookmark: _GoBack]Secretary of Education Betsy DeVos testified Wednesday in front of the House Committee on Education and Labor on a variety of U.S. Department of Education (ED) policies and actions. 
Democrats, including Chairman of the Committee Bobby Scott (D-VA), focused mostly on questioning DeVos about issues concerning equity among students, while Republicans championed DeVos’ support for school choice and her proposed tax credit program.  
DeVos emphasized throughout the hearing that her proposals and approaches to education focus on students and not the overall system.  When discussing her tax credit program she made a point that it is $5 billion for students, whereas House Democrats’ recent school infrastructure legislation is $100 billion for buildings. 
The hearing was partisan and confrontational at times as lawmakers discussed some controversial issues, which Republican lawmakers expressed dismay about.  Ranking Member of the Committee Virginia Foxx (R-NC) asserted that Democrats did not use the hearing as it was intended – to make inquiries into ED’s policies – but instead used it as “gotcha hearing.”
Democrats grilled DeVos about her tax credit proposal, noting that it may only end up benefiting the wealthy, and on her oversight of charter schools.  When asked what role the federal government should play in increasing teacher pay, DeVos responded “the States and local communities have the most direct input into that.”  She also touted the administration’s budget proposal to provide professional development stipends to teachers. 
During the hearing, Representative Jahana Hayes (D-CT) brought to light an internal memo from ED on the issue of using Title IV-A funds under the Elementary and Secondary Education Act for weapons purchases.  The memo was obtained by the group Democracy Forward through a freedom of information request.  The memo stated that DeVos has the authority to decide one way or another whether States and districts can use funds for that purpose, but DeVos has said that she will not take a position on the issue.  The memo reportedly outlined arguments for each position of the debate.  During questioning by Hayes, who encouraged DeVos to take a stand on the question, DeVos reiterated her position that this is a State and local decision.
Democrats questioned DeVos’ handling of State plans under the Every Student Succeeds Act (ESSA), stating that a number of States are reportedly not complying with requirements on subgroup disaggregation for student achievement data, to which DeVos replied “I did not approve any plans that did not comply completely with the law.”  Also on ESSA, Representative Lauren Underwood (D-IL) asked DeVos why ED is not making ESSA waiver applications available on its website and DeVos said she does not intend to use ED’s website as a “filing cabinet.”
In addition, the topic of accommodating transgender students in schools was raised by Representative Suzanne Bonamici (D-OR), in light of the administration’s rescission of guidance on transgender students in 2017.  When asked whether she knew that transgender students struggle with academic achievement and attendance, DeVos responded that the Office for Civil Rights is committed to ensuring all students can access education without discrimination. 
Finally, DeVos commented on a court ruling that ordered the so-called “significant disproportionality” regulations to go into effect.  DeVos said that ED is in the process of implementing the rule, reaching out to States to gather information on their implementation status, and that ED would be able to provide a timeline in approximately a week.  ED recently posted a statement regarding the ruling on its website for the Individuals with Disabilities Education Act that provided similar information. 
Resources:
Andrew Ujifusa, “DeVos Defends School Choice as Democrats Demand Answers on Arming Teachers,” Education Week: Politics K-12, April 10, 2019.
Author: KSC
[bookmark: _Toc5952585]ED Reorganizing Federal Student Aid Office
As part of an ongoing reorganization of the entire U.S. Department of Education (ED), Secretary Betsy DeVos has approved plans to switch things up at the Federal Student Aid Office (FSA).  The office responsible for managing nearly $1.5 trillion in student loans is going to shrink its leadership to a “smaller, decision-focused body,” according to the proposed plan.
The nearly 1,200-person FSA will now be run by a smaller executive committee that will answer directly to Mark Brown, FSA’s new chief operating officer.  Instead of the traditional 18-member committee of senior leaders, the group is being pared down to just eight officials.  ED believes the smaller board will improve efficiency and reduce complexity in dealing with federal student loans.
The smaller committee will include:
· FSA CEO Brown;
· A. Wayne Johnson, Deputy Secretary for strategy, innovation, and transformation; 
· Michael Dean,Deputy for strategic measures and outcomes; 
· Robin Minor, Deputy for partner participation and oversight; 
· Chris Greene, Deputy for customer experience; 
· Jon Kane, Senior Adviser;
· Julian Schmoke Jr., a Senior Adviser who recently served as the head of the Student Aid Enforcement Unit; and
· The as-of-yet unnamed FSA chief of staff.
The reorganization may also include new “cross-functional teams” that will be tasked with implementing critical solutions to problems identified in FSA operations.  Some suggested examples for these new teams include borrower defense, data-sharing, and servicer oversight.
While the overhaul has been approved, ED has not provided an official timeline for the reorganization.
Resources:
Michael Stratford, “Trump Administration Reshuffles Federal Student Aid Office,” Politico, April 9, 2019.
Author: SAS
[bookmark: _Toc5952586]Arizona Labeled “High-Risk” by ED Over Testing Dispute 
In a letter from Assistant Secretary for Elementary and Secondary Education Frank Brogan, the U.S. Department of Education (ED) told Arizona that it would be placed on high-risk status because of its implementation of a new testing system which ED says is not compliant with the Every Student Succeeds Act (ESSA).  The letter is in response to a request from Arizona asking ED to waive certain portions of ESSA with regard to testing.
Starting this year, the State is allowing its districts to offer its high schools a choice of the ACT, the SAT, or a State-designed assessment.  However, ED says that Arizona has not shown it has met the requirements for using the SAT or ACT as an alternate assessment – namely, that it be comparable to the State assessment, that it be at least as valid as the State assessment, and that there are approved accommodations for English Learners and students with disabilities.  ESSA also requires that every student in the same grade take the same test – though Arizona law allows schools to choose assessments at both the elementary and high school level.
This kind of showdown was anticipated when Arizona’s legislature passed the assessment choice law – in fact, Brogan’s letter indicates that ED imposed a grant condition on the State’s Title I allocation in December of 2016.  But now ED says that it is placing Arizona on high-risk status immediately.  The State must pick a single assessment or potentially lose eligibility for federal funds under Title I of ESSA, referred to by Brogan as “additional enforcement action.”  
The State’s newly elected Superintendent, Kathy Hoffman, told reporters she understands the purpose of the requirement and acknowledges that the legislature has put the State out of compliance.  She has sent a letter to school districts saying that all 9th graders must take the State-designed assessment.  Hoffman also pledged to work with ED to meet the requirements of the law and offer a menu of assessments in the future.
Resources:
Alyson Klein, “DeVos’ Team: Arizona Could Lose $340 Million for Skirting ESSA’s Testing Requirements,” Education Week: Politics K-12, April 9, 2019.
Author: JCM
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[bookmark: _Toc5952588]GAO: USDA Can Do Better in Child Nutrition Program Compliance 
In a report prepared for testimony before the Senate Committee on Agriculture, Nutrition, and Forestry, the U.S. Government Accountability Office (GAO) identified several ways in which the U.S. Department of Agriculture (USDA) could improve child nutrition programs and improve program integrity.
USDA has previously reported that the rate of improper payments – payments that should not have been made or that were made in an incorrect amount – totaled a little over one percent of payments made through child nutrition programs in fiscal year 2018.  USDA has taken a number of corrective actions, but improper payment rates have remained relatively steady over time.  However, GAO said, there are many opportunities to reduce the improper payment rate by providing additional information for States, reviewing and acting on the results of its monitoring processes, and improving participation estimates.
Overall, GAO noted that while USDA had been responsive to previous findings regarding program integrity, the agency could make additional improvements in guidance and training to ensure that State agencies and school food authorities (SFAs) respond to issues found during monitoring.  GAO implied that part of the issue is a multi-step oversight system which involves a national USDA office, regional offices, States, school food authorities, and schools, often leaving the various entities unclear what their role in the oversight and improvement process should be.
GAO also pointed out that USDA had not yet developed a methodology to provide a complete improper payment estimate for the Child and Adult Care Food Program (CACFP), and that USDA has changed what it considers an improper payment in school meal programs, resulting in a lower improper payment rate for the most recent fiscal year which does not necessarily relate to any substantive improvements.  In oral testimony, GAO and USDA officials pointed to Direct Certification and Community Eligibility – as well as new technology – as ways of improving program integrity.  
The report – and the hearing to which it is responsive – are part of an effort in Congress to examine the need for reauthorization of school meal programs.  Those programs were last reauthorized in the Healthy, Hunger-Free Kids Act of 2010.
The GAO report is available here.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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