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[bookmark: _Toc38026595]OMB Tells Agencies How to Account for Stimulus Funds
The U.S. Office of Management and Budget (OMB) issued new guidance to federal agencies which describes how they should administer funds from the Coronavirus Aid, Relief, and Economic Security (CARES) Act.
Among the requests from OMB is that agencies institute frequent performance reporting requirements, describing their progress at least quarterly.  Agencies must report monthly on “large covered funds,” including loans and loan guarantees, to OMB.  In order to gather this information, it is likely that federal agencies like the U.S. Department of Education (ED) will ask its own grantees for frequent reports on spending.
The guidance emphasizes the need to get funds out quickly, but to balance that financial need of grantees with the need for accountability and mitigation of the risk of fraud, waste, abuse, and improper payments.  It asks Offices of Inspectors General to develop and document plans to leverage new resources to prevent and detect fraud, waste, and abuse in the use of CARES Act funds, identifying intended outcomes and “key risk areas.”  OMB suggests that funds go to “evidence-based programs whenever possible.”  Still, OMB requests that some grantees get flexibility, and that agencies assess and establish adjustments to existing reporting and audit deadlines using a risk-based framework.  
OMB instructs federal agencies to use a unique accounting code for disaster relief and other CARES Act funds in order to properly track the expenditure of those funds, including the date of expenditure.  Federal organizations that use Purchase Cards (commonly known as “P-Cards”) must also identify relevant transactions with a COVID identifier.  Agencies must comply with DATA Act requirements when it comes to tracking and reporting on expenditures and those activities.  
While OMB memos like this are intended to apply to federal agencies and not State or local grantees, they do guide what is expected of grantees and provide some insight into what processes ED may adopt.
The new OMB memo is available here.
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[bookmark: _Toc38026596]USDA Tells State Agencies They Can Delay On-Site Monitoring
In a guidance document issued last week, the U.S. Department of Agriculture (USDA) clarified flexibility related to onsite monitoring and program integrity for State program directors.  The document noted that States may apply a number of automatic nationwide waivers – including school lunch and breakfast and child and adult care food programs unless otherwise noted through June 30th.  These waivers may be applied automatically, without the need for States to apply.  The guidance document also notes the need for maintaining documentation of participation in waivers, including copies of waiver documents or letters from State agencies, for at least three years.  
Among the waivers for State agencies is the ability to waive onsite monitoring requirements.  Instead, USDA “strongly encourages” States to review school meal programs offsite, to the extent practicable.  For example, State agencies may conduct review of certification, verification, production records, menus, local wellness policies, and other aspects of the program.  If a school food authority (SFA) is closed, the State agency may postpone the onsite review until later in the review process, so long as each SFA is reviewed once by the year after its regular review cycle, and Child and Adult Care Food programs may be reviewed once every three years.
There is no requirement for attendance records at applicable programs during closures, but States are expected to “have a plan for ensuring” that operators “maintain accountability and program integrity.”  
Following Office of Management and Budget (OMB) guidance issued in March, USDA is also allowing State agencies to extend the 60-day deadlines for claims by an additional 30 days, and also to extend reporting requirements and apply for additional no-cost extensions.
The USDA guidance is available here.
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[bookmark: _Toc38026597]ED Moving Forward with Professional Development Vouchers
The U.S. Department of Education (ED) is moving forward with a previously-proposed plan to provide teachers with stipends or vouchers to use on professional development activities.  ED issued a notice of proposed priorities this week outlining the project’s requirements, definitions, and selection criteria.  
The project will be run under the Education Innovation and Research program that is authorized by the Elementary and Secondary Education Act.  The project would allow teachers to have access to stipends or vouchers for “teacher-directed” professional development opportunities.  With the project, ED is seeking to offer teachers more control over their professional development, allowing for personalization based on a given teacher’s interests and needs. 
ED is seeking public comment on some specific issues, including whether partnerships with State educational agencies and local educational agencies would be necessary for the project and what challenges applicants may have in meeting the requirement that teacher-directed professional learning must replace a majority of the existing professional development for participating teachers. 
The proposed priorities would be effective for any grant competitions opened for this project using fiscal year 2020 funds. 
Comments on the proposed priorities for the project are being accepted through the Federal Register until May 13th.
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[bookmark: _Toc38026598]News 
[bookmark: _Toc38026599]Application Released for CARES Act Governor’s Fund
The U.S. Department of Education (ED) recently announced that nearly $3 billion will be made available to governors to ensure education continues for students of all ages impacted by the coronavirus national emergency.  The Governor’s Emergency Education Relief (GEER) Fund, authorized by the Coronavirus Aid, Relief, and Economic Security (CARES) Act, is an “emergency block grant” designed to enable governors to decide how best to meet the needs of students, schools, postsecondary institutions, and other education-related organizations.  ED will award these grants to States by formula stipulated in the legislation, that is: 60 percent on the basis of the State’s relative population of individuals aged 5 through 24; and 40 percent on the basis of the State’s relative number of children counted under section 1124(c) of the Elementary and Secondary Education Act of 1965 (ESEA).
 
ED is claiming that the agency will not “micromanage” how States spend these funds, but Secretary of Education Betsy DeVos is encouraging governors, “at a time when so many school boards, superintendents, and institutions of higher education (IHEs) have had to close their brick and mortar campuses for the balance of the school year, to focus these resources on ensuring that all students continue to learn most likely through some form of remote learning.” 
 
States receiving GEER funds may award subgrants to local educational agencies (LEAs) and IHEs within the State that have been most significantly impacted by coronavirus to support their ability to continue to provide educational services to students and to support the on-going functionality of the LEAs and IHEs.  In providing support to IHEs, the governor determines those IHEs that are most significantly impacted by coronavirus, while State educational agencies (SEAs) are responsible for determining which LEAs should receive funds.  ED encourages SEAs to consult with the governor when making this determination.  A governor may also award funds to any other LEA, IHE, or education related entity within the State that the Governor deems essential to carry out emergency educational services to students, provide childcare and early childhood education, provide social and emotional support, and protect education-related jobs.
 
Funds under this program remain available for obligation through September 30, 2022. States must award funds to eligible entities within one year of receiving the State’s GEER Fund allocation from ED, although the governor should use every effort to award funds to eligible entities on an expedited basis to address student needs.  Any funds that the governor fails to award by the one-year deadline must be returned to ED for reallocation to other States.
 
An LEA that receives GEER funds must provide equitable services to students and teachers in non-public schools located within the LEA in the same manner as provided under section 1117 of the ESEA, as determined through timely and meaningful consultation with representatives of non-public schools.  ED is planning to provide additional information to States and subrecipients on the GEER funds, including guidance for LEAs on this equitable services requirement.
 
Each State, including the District of Columbia and Puerto Rico, must provide an assurance that it will comply with all requirements that apply to GEER funds, including, but not limited to, assuring that the State will make awards in strict compliance with express statutory limits and purposes, include conditions to ensure LEAs, IHEs, and education-related entities use GEER funds only for allowable activities, comply with reporting requirements, cooperate with any Inspector General, ED, and/or other lawful inquiries, comply with applicable Office of Management and Budget standard assurances, sign and submit a certification regarding lobbying using Department Form 80-0013, and comply with any other applicable assurances and certifications. 
 
As a condition of receiving GEER funds, a State must maintain support for elementary and secondary education and State support for higher education (which must include State funding to IHEs and State need-based financial aid, and may not include support for capital projects or for research and development or tuition and fees paid by students) in fiscal years 2020 and 2021 at least at the levels of such support that is the average of such State’s support for elementary and secondary education and for higher education in the three fiscal years preceding March 27, 2020 (typically fiscal years 2019, 2018, and 2017).  ED may waive the requirement that a State maintain effort for the purpose of relieving fiscal burdens on States that have experienced a precipitous decline in financial resources.  To the greatest extent practicable, entities receiving GEER funds must continue to pay their employees and contractors during the period of any disruptions or closures related to coronavirus.

The CARES Act provides that GEER funds may be used for emergency grants supporting the ongoing functionality of LEAs and IHEs, and for support to IHEs, LEAs, and other education related entities the Governor deems essential for carrying out emergency educational services and to protect the education-related jobs of teachers, aides, lunchroom staff, and other workers.
 
ED believes States should protect the taxpayers and carry out Congressional intent by ensuring grants made from GEER funds contain conditions prohibiting the use of any such funds for payments to administrators and executives of SEAs, IHEs, or education related entities without clear evidence providing a reasoned basis for finding such a payment will support the ongoing functionality of LEAs or IHEs or is strictly consistent with the plain statutory context and language of the CARES Act.  
 
States should visit the online application page as soon as possible.  The deadline for transmittal of the certification and agreement is no later than June 1, 2020.  Each State’s certification and agreement will be processed as it is received and funds will be awarded on a “rolling, highly-expedited basis with the expectation that States will also use every effort to grant funds to address exigent student needs.”
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[bookmark: _Toc38026600]Court Strikes Down Repeal of School Nutrition Standards
The U.S. District Court for the District of Maryland struck down a 2018 U.S. Department of Agriculture rule this week that rolled back nutrition standards for whole grain and sodium in school breakfasts and lunches. 
Like other decisions striking down regulatory action under this administration, the court declared that USDA violated the Administrative Procedures Act – the law that outlines the requirements agencies have to follow when taking regulatory action.  In this case, the court says that the 2018 rule relaxing the whole grain and sodium requirements differed too significantly from the 2017 interim rule, claiming the “final rule is not a logical outgrowth of the interim final rule, so it must be vacated.”  
The 2017 interim rule allowed States more time in meeting the previous sodium and whole grain levels and permitted waivers under certain hardship circumstances, but the final rule issued in 2018 eliminated the final sodium target level and reduced the requirements for whole grains.  Because the final rule differed too significantly from the interim rule to be considered a “logical outgrowth,” the public did not have full notice and opportunity to comment on the regulatory action, as is required by the Administrative Procedures Act. 
USDA has not commented on the decision nor indicated whether it intends to appeal.  
Resources:
Lola Fadulu, “Court Strikes Down Trump Rollback of School Nutrition Rules,” New York Times, April 14, 2020.
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[bookmark: _Toc38026601]Special Education Directors Ask for IDEA Waivers 
The National Association of State Directors of Special Education and the Council of Administrators of Special Education submitted a letter to Congress this week requesting authorization of “temporary and targeted” waivers of Individuals with Disabilities Education Act requirements related to timelines, fiscal management, and procedures. 
The same organizations submitted a similar request to the U.S. Department of Education following the passage of the Coronavirus Aid, Relief, and Economic Stimulus (CARES) Act, which directs the Secretary of Education to notify Congress of additional waiver authority needed.  Whether to offer limited flexibility under IDEA has been a hotly contested issue over the past few weeks, with more than 70 stakeholder organizations recently sending a letter to Secretary of Education Betsy DeVos strongly opposing any additional waivers for special education.  The support letter sent this week, however, says “without flexibility, we will generate endless cycles of reporting about how COVID-19 caused money to be unspent, evaluations to be delayed, and services and supports that are in [Individualized Education Programs] that are not able to be implemented.”  
The letter outlines a number of specific items that should be waived, including timelines for complaints and evaluations; procedures including documentation of FAPE under each district’s circumstances, IEP meeting procedures, data collection, and corrective action plans; and some fiscal requirements like maintenance of effort and proportionate share, among others. 
DeVos has not commented yet on whether she will request any IDEA waiver authority from Congress.  Her request must be submitted by April 26th. 
Resources:
Nicole Gaudiano, “Special Education Directors Call for IDEA Waivers During Pandemic,” Politico, April 15, 2020.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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