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Legislation and Guidance
Congress Returns Next Week, Turns Focus to FY 2017 Appropriations

Congress returns next week from its two-week recess, at which point lawmakers will focus on reaching a deal to extend fiscal year (FY) 2017 appropriations in order to avoid a government shutdown.  The government is currently running on a short-term continuing resolution (CR), which keeps funding levels at approximately the same level from the previous fiscal year, that was passed in December last year and expires on April 28th.  

Lawmakers are likely to pass another short-term funding bill to keep the government running through the end of this fiscal year, which concludes on September 30th.  Although lawmakers generally would like to avoid a government shutdown as a rule, pressure from the Trump Administration to pass a healthcare bill that would repeal and replace the Affordable Care Act, as well as to provide funding to begin building a wall along the U.S.-Mexico border, may inflame appropriations negotiations between the two parties this week and result in a loss of support from Democrats.

If the two parties are unable to reach a deal prior to the April 28th deadline, lawmakers may pass a one- or two-week extension to the current CR in order to provide additional time to negotiate but still avoid a government shutdown, according to several Democratic and Republican aides on the Hill.  

Director of the Office of Management and Budget Mick Mulvaney stated this week that the Administration may be willing to fund some Democratic priorities in exchange for support for funding for the Administration’s proposed border wall.  Republicans in Congress have largely advocated for dealing with border wall funding at a later date so as not to risk a government shutdown over FY 2017 appropriations.  Lawmakers have been working for weeks on a bipartisan compromise to keep the government funded until the end of the fiscal year, but the White House’s urgency to push through two of its major campaign promises may result in a breakdown of those bipartisan negotiations. 

Brustein & Manasevit will continue to monitor negotiations over FY 2017 appropriations and notify clients of any major developments as soon as possible. 
Resources:

Paige Winfield Cunningham, Kelsey Snell, and John Wagner, “White House turns up heat on Congress to revise the Affordable Care Act,” Washington Post, April 20, 2017. 
Kelsey Snell and Damian Paletta, “White House could provoke a spending showdown over funding for border wall,” Washington Post, April 20, 2017.

Author: KSC
News
Democrats Ask for Study on Certain School Choice Programs
Three Senate Democrats have written to Comptroller General Gene Dodaro asking that the U.S. Government Accountability Office (GAO) provide a report on tax-credit school choice programs.  These types of school choice programs have been praised by the Trump Administration, which has said that it wants to create a new $20 billion federal school choice program.  These programs already operate in some form in a number of States.  But Democrats – and many advocates – remain skeptical about the idea of expanding them on a national scale.

In their letter, the Senators ask GAO for a “multi-State analysis” which will examine:
· How various States have structured their tax credit voucher or incentive programs;
· What financial accountability requirements, “including any requirements intended to guard against fraud, waste, and abuse” those States have established for organizations that administer and manage the programs;

· How various organizations have administered such programs, and whether or how they have taken steps to ensure transparency and accountability; and
· The challenges and best practices States have encountered, as well as how they have monitored those programs. 
Tax credit scholarships function through donations from organizations to scholarship-granting organizations in exchange for tax credits or deductions.  Those organizations then provide scholarships or “vouchers” to individual students and families.  These programs can still vary significantly from State to State with contribution thresholds, program caps, award amounts, and student eligibility.

The letter was sent by Senators Patty Murray (D-WA), top Democrat on the Senate Committee on Health, Education, Labor, and Pensions, Sheldon Whitehouse (D-RI), and Ron Wyden (D-OR), the top Democrat on the Senate Finance Committee, which deals with issues of taxation.  

The full letter is available here.

Resources:
Andres Ujifusa, “Top Dem. Senators Ask for Federal Study on Tax-Credit School Choice Programs,” Education Week: Politics K-12, April 14, 2017.
Author: JCM
ED Hires Former HP Executive for Management Position
The White House has announced that it will hire Holly Luong Ham to serve as Assistant Secretary for Management at the U.S. Department of Education (ED).  Ham most recently worked as a sales executive for the computer company HP, but also served as a program adviser for data operation on the Trump presidential campaign.  Since January, she has worked as a Special Assistant to Secretary of Education Betsy DeVos.  

ED’s Office of Management oversees operations and administration at the agency.  But the leader of that office will not need to be confirmed by the Senate.  

Resources:
Andrew Ujifusa, “Trump Picks Ex-HP Executive for Top Management Job at Education Department,” Education Week: Politics K-12, April 20, 2017.
Author: JCM
IHEs Plan Lobbying Push on Behalf of Tax-Exempt Endowments

More than two dozen prestigious institutions of higher education are planning to fight increased scrutiny by certain members of Congress over the tax-exempt status of their endowments.  Annual forms colleges and universities must submit each year, which detail planned advocacy efforts in the coming year, show that institutions like Princeton University, University of Notre Dame and Cornell University are including endowment tax issues in their federal agenda, along with perennial topics such as student loans and funding for scientific research.

These advocacy efforts were likely spurred when Orrin Hatch (R-UT), Chairman of the Senate Finance Committee, said Monday that college endowments would be included in a tax code review.  The topic of endowments’ tax-exempt status came to prominence two years ago through Congressional hearings that resulted in Representative Tom Reed’s (R-NY) initial proposal for the largest endowments to spend more on tuition assistance.  Two Congressional committees responsible for the tax code followed with an inquiry on how the funds are managed.  Grant Thornton, an accounting and advisory firm, included endowments in its annual higher education report, advising clients to “prepare for legislative changes” and to expect an increased focus on operations, costs, and spending. 

The term “endowments’’ began appearing on more annual lobbying disclosure forms in the quarter following a Congressional subcommittee hearing in October 2015 and after the Joint Senate Finance and House Ways and Means Committee inquiry into the richest 56 private colleges.  Republicans in Congress and President Donald Trump are expected to tackle tax overhaul.  In order to make the tax code more efficient, “Congress must undertake a comprehensive and thorough review of the entire statute,” Senator Hatch said in his statement.  “That includes exploring areas of the tax code related to universities and their endowments.  I look forward to discussing this topic further with Finance Committee members and the Trump Administration.”

Representative Reed, who was a vice chairman for Trump’s transition team, says he wants the richest colleges to spend more of their endowment income on tuition breaks for middle-income families.  Under Reed’s plan, which is still being developed, individuals that donate to university endowments may be able to deduct 150 percent of scholarship donations that support working-class students while unrestricted gifts would be deductible at 125 percent.  Restricted gifts of more than $5,000 wouldn’t be deductible.  Reed has been concerned about rising sticker prices.  As the student debt crisis worsens, “it is only fair that we require more transparency to determine whether these schools, which spend millions of dollars lobbying the federal government, are doing so on behalf of their students’ best interest or that of their endowments and Wall Street hedge fund managers,” Reed said in a statement on Monday.

“Between what has been said on the campaign trail and what we have seen in Congress in recent months and over the last two years, we know this is an issue that’s foremost on some members’ minds,” said Josh Farrelman, head of government relations at the University of Rochester, which has a $1.9 billion fund and some hospital affiliates in Reed’s district.  “We are trying to do our jobs in terms of educating what these issues are and addressing some of their concerns.”  Schools said that some endowment money is designated by donors for specific purposes and can’t be freely spent on costs preferred by individual members of Congress.  Endowments also invest for the long-term and help fund university operations for current and future generations of students, educators said.

At this stage, it is unclear if this issue will be a major sticking point in any tax reform plan supported by the Trump Administration and his supporters in Congress.  More controversial issues like personal income tax levels, tax breaks for the wealthy, and corporate tax issues will likely garner more attention and more contentious debate.  However, if the country’s most prestigious universities are able to leverage their resources to garner enough support, Price and other Republicans may not consider this to be worth tanking any tax reform effort in the next year.  

Resources:
Janet Lorin, “Universities Seek to Defend Endowments From Republican Tax Plan,” Bloomberg, April 18, 2017.

Author: SAS
Supreme Court Case Could Have Implications for School Voucher Programs 
The U.S. Supreme Court heard oral arguments Wednesday on the case of Trinity Lutheran Church of Columbia v. Comer, which confronts language in Missouri’s State constitution that bars public funds from aiding any religious institutions.  

Missouri denied a State playground improvement grant to Trinity Lutheran Church of Columbia in 2012 that would have been used to increase the safety of the church’s preschool playground.  The State decided to deny the grant based on the language contained in the State constitution that bars public funds from aiding religious institutions.  The church sued, arguing that the denial of the grant violated the church’s U.S. constitutional rights of equal protection and free exercise of religion.  The majority of the Justices seemed to be leaning toward favoring the church based on their questioning during oral arguments on Wednesday, including the Court’s conservative bloc, as well as Justice Kagan, who is typically considered a left-leaning Justice. 
The decision in this case could have implications on State school choice programs, such as vouchers or tax credits, as that is another situation where State money could flow to religious institutions, like private religious schools.  It remains unclear though, that if the Justices side with the church, whether it will be a sweeping determination that would require the U.S. constitutional right of free religious exercise to override State constitutional language barring State aid to religious entities in other situations, like school vouchers for religious schools, or a more narrow decision specific to the case in question. 
The Court is expected to issue a decision in this case by late June of this year. 
Resources:

Mark Walsh, “Both Sides in Religion Case Urge Supreme Court to Proceed Despite Policy Change,” Education Week: Politics K-12, April 18, 2017. 

Mark Walsh, “High Court Seems Sympathetic to Claims of Church Denied Playground Grant,” Education Week: Politics K-12, April 19, 2017. 
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