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[bookmark: _Toc504484598][bookmark: _Toc7173653]OMB Issues Guidance on Informational Quality Act
The Office of Management and Budget (OMB) this week issued a document updating guidelines on implementing the Information Quality Act (IQA) of 2001.  This guidance updates the previous OMB guidance from 2002 in order to reflect recent innovations in information generation, access, management, and use to help federal agencies address common problems with maintaining information quality.  The original guidelines imposed three core responsibilities on all federal agencies:
· Agencies must embrace a basic standard of quality and consider quality in their information dissemination practices.
· Agencies must develop information quality assurance procedures that are applied before disseminating information.
· Agencies must develop an administrative mechanism for affected parties to request that agencies correct information of inadequate quality, with an appeal process and annual reports to OMB.
In response to those guidelines, each agency prepared a set of its own specific guidelines setting forth procedures to ensure the quality of information.  The new OMB guidance requires those agencies to update their guidelines within 90 days, using parameters set forth by OMB.  The first step for the review is to make sure all agencies are reviewing information prior to dissemination to ensure it is fit for its intended purpose.  This pre-dissemination review should look at:
· Utility in relation to the data’s intended use and for its intended purposes;
· Integrity with regards to the data’s security; and
· Objectivity to determine the data’s accuracy, reliability, and a lack of bias in the presentation and dissemination.
The guidelines also focus on the “downstream use” of data generated by federal agencies.  There is a growing consensus within both the government and the private sector that emphasizes the importance of the secondary use of data – analyzing data for a purpose other than the primary one for which it was collected.  As such, federal agencies must ensure they have clear policies for evaluating and communicating the fitness-for-purpose of data made available to the public.  Under the new updates, agencies should provide the public with sufficient documentation about each dataset released to allow data users to determine the fitness of the data for the purpose for which third parties may consider using it.  According to OMB, robust practices may include developing a standard template or framework that provides data users with the relevant information.  The new guidelines also claim that safeguarding privacy and confidentiality is vital in the context of open data.  The new guidelines include updates on the re-use of existing agency program data:
· Agencies should consider the potential for using existing data sources from both inside and outside the agency for statistical and research purposes, while protecting privacy and confidentiality.
· When designing or improving data collection systems, departments should actively solicit comment from their statistical, research, and evaluation agencies about potential downstream uses. 
· If agencies are considering secondary analysis of data that includes personally identifiable information, the agencies should coordinate with their Senior Agency Official for Privacy to meet all privacy requirements and manage privacy risks.
· Agencies should develop procedures for clearly documenting and communicating the quality of administrative data that have the potential to be used for statistical purposes.
The guidelines include a “reproducibility standard” for influential information to increase the credibility of federal decisions.  The standard requires that influential analyses must be disseminated with sufficient descriptions of data and methods to allow them to be reproduced by qualified third parties who may want to test the sensitivity of agency analyses.  This is a higher standard than simply documenting the characteristics of the underlying data, which is required for all information.  Under this standard, agencies should ensure that influential information is communicated transparently by “including a clear explication of underlying assumptions, accurate contextualization of uncertainties, and a description of the probabilities associated with both optimistic and pessimistic projections, including best-case and worst-case scenarios.”
OMB is also requiring agencies to ensure that when using non-government sources to create influential information they communicate to the public sufficient information on the characteristics of the data and analysis, including its scope (e.g., temporal or demographic), generation protocols, and any other information necessary to allow-the public to reproduce the-agencies’ conclusions.  
Agencies should explore methods that provide wider access to datasets while reducing the risk of disclosure of personally identifiable information.  In particular, OMB believes that tiered access offers promising ways to make data widely available while protecting privacy.  Implementation of such approaches must be consistent with principles for ethical governance, which include employing sound data security practices, protecting individual privacy, maintaining promised confidentiality, and ensuring appropriate access and use.
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[bookmark: _Toc7173655]Judge Will Invalidate Delay of State Authorization Regulations
A federal judge in California said in a court hearing Thursday that she will rule against Secretary of Education Betsy DeVos’ delay of regulations regarding authorization to operate online higher education programs.  
The rules govern when colleges must seek authorization to operate in a particular State – something that online programs have pushed back on, saying such a requirement is overly burdensome.  But consumer advocates say that the rules are needed to protect student enrolled in online programs and ensure program quality.  Regulations issued by the Obama administration were put on hold earlier this year by a change that pushed their effective date back from July 2018 to July 2020.  Those rules would require that online programs tell students if they have had issues with regulators or accreditation, as well as whether a program meets State requirements for certification or licensure in a particular field.
A lawsuit brought by the National Education Association and the National Student Legal Defense challenged that delay under the Administrative Procedures Act, saying that the 17-day window the Department of Education (ED) provided for commenting on the delay was insufficient.  ED has convened a new negotiated rulemaking panel which reached consensus on several changes this month – but those changes would not go into effect until July.  In the hearing, the judge said that her ruling may put the Obama-era regulations into effect within 30 days.
This would be the third in a series of rulings overturning delays of Obama administration regulations imposed by DeVos.  Now, ED has clashed with lawmakers and advocates who say the agency is not enforcing the rules which have been put into effect by those decisions.
Resources:
Michael Stratford, “Judge to rule against DeVos in delay of Obama-era regulations for online colleges,” Politico, April 25, 2019.
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[bookmark: _Toc7173656]ED Highlights Initiatives for Incarcerated Youth
In an announcement this week, Deputy Secretary of Education Mick Zais described the importance of ensuring that youth who are incarcerated have an opportunity to “turn their lives around.”  While Zais said that such initiatives were best done at the State and local level, he highlighted one program at the federal level as particularly successful.  Zais praised the “Second Chance Pell” program, sometimes known as “Pell for Prisoners” – a project begun by the Obama administration and continued under President Trump.  
Other attendees noted that ex-offenders who have a high school diploma or college degree are much less likely to re-offend and end up back in prison.  The U.S. Department of Education has indicated that it would be open to additional projects or initiatives at the State or federal level which help ex-offenders to find employment.
Author: JCM
[bookmark: _Toc7173657]ED Considers Expanding Work Study Program to Apprenticeships
The U.S. Department of Education (ED) is reportedly considering launching a pilot program to expand the federal work study program to include apprenticeship opportunities.  
ED Principal Deputy Undersecretary Diane Jones made the announcement at an event at the Bipartisan Policy Center this week.  Under the potential pilot, federal work study funds could be used to support some of the wages for students working in apprenticeships.  The proposal is similar to one included in the President’s fiscal year (FY) 2020 budget, which suggests expanding the federal work study program to include “workforce and career-oriented opportunities for low-income undergraduate students.”  
Jones said the pilot program could help students avoid losing eligibility for Pell Grants because work study funds are not used to calculate whether a student qualifies for Pell Grants, as opposed to wages from a traditional job. 
However, although the administration is proposing to expand the work study program, the President’s FY 2020 budget also seeks to cut more than half of the program’s funding when compared to FY 2019 levels. 
ED is only in an exploratory phase with the pilot program, as it is with a recent proposal to experiment with income-share agreements, and there is no guarantee that the proposal will be implemented. 
Resources:
Benjamin Wermund, “Education Department Eyes Pilot Program on Work-Study and Apprenticeships,” Politico, April 23, 2019.
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[bookmark: _Toc7173659]GAO Report Expresses Concerns About Child Find Practices
In a report submitted to the Committee on Education and Labor this week, the U.S. Government Accountability Office (GAO) described concerns that inconsistent State policies and other obstacles may create disparities in who receives special education services – and how much.  
In the report, GAO notes that there are no set federal guidelines for when a child might qualify for services under the Individuals with Disabilities Education Act (IDEA), in consideration for the way in which student needs vary even among those with the same diagnosis.  Still, this – plus the fact that “child find” policies are implemented by local school districts – has resulted in a large variation of the percentage of students served under IDEA.  GAO found that the percentages of those ages six through 21 served under IDEA ranged from 6.4 percent to 15.1 percent, depending on the State.  
GAO interviewed States, specialists, and local officials for the report.  They said that there were often obstacles in evaluating students – especially English learners where staff in the district do not speak the student’s first language and cannot adequately communicate with the students in question or their parents.
Democrats in Congress said that these findings point to inadequate oversight by the U.S. Department of Education (ED).  “The GAO’s report reveals how the combination of inconsistent State policies and inadequate federal oversight continues to allow thousands of young people with disabilities to fall through the cracks,” Representative Bobby Scott (D-VA) said in a statement.  But ED staff disagreed, saying that “this administration is focused on ensuring every student is treated as an individual and not reduced to a statistic or quota,” but that “some of the previous administration's policies… result in the failure to identify every eligible child under IDEA.”
The full GAO report is available here.
Resources:
Nicole Gaudiano, “GAO: Inconsistent State Policies May Affect Special Education Enrollment,” Politico, April 24, 2019.
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[bookmark: _Toc7173660]Report Says 98,000 Undocumented Students Graduate Annually
A report published recently by the Migration Policy Institute finds that approximately 98,000 undocumented students graduate from U.S. high schools every year.  Graduates from the classes of 2018 and prior years are eligible under the Deferred Action for Childhood Arrivals (DACA) program which allows them to obtain work permits and deportation protections to further their education and/or enter the U.S. workforce.  
The DACA program was ended by President Trump in September of 2017, meaning that graduates of the class of 2019 and beyond will be at risk of deportation and will have few opportunities to pursue postsecondary education or enter the workforce in the United States.  The President provided Congress with six months to pass legislation to continue the program, which was initially established by executive order under President Obama, but Congress failed to reach an agreement. 
A study released last year by the National Bureau of Economic Research found that the DACA program increased high school graduation rates of undocumented youth by 15 percent.  The program, however, has remained a contentious, partisan issue in Congress, causing strained appropriations negotiations in recent years. 
The graduation figure released by the Migration Policy Institute this week is a 50 percent boost from an estimate found by the Urban Institute in the early 2000s.  Roughly 27 percent of the 98,000 graduates were in California.  About seventeen percent graduated from high schools in Texas, five percent in Florida, and four percent in Illinois, New Jersey, and New York each. 
The DACA program remains active for those who were already participating, but the administration is not accepting new requests moving forward. 
Resources: 
Corey Mitchell, “100,000 Undocumented Students Graduate From U.S. High Schools Each Year, Analysis Finds,” Education Week: Learning the Language, April 24, 2019.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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