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[bookmark: _Toc39233720]New Guidance on CARES Act Equitable Services Available
The U.S. Department of Education (ED) published a question and answer (Q&A) document yesterday that addresses local educational agencies’ (LEAs’) responsibility to provide equitable services to non-public school students and teachers under the Elementary and Secondary School Emergency Relief (ESSER) Fund and the Governor’s Emergency Education Relief (GEER) Fund, which were established by the Coronavirus Aid, Relief, and Economic Security (CARES) Act. 
The guidance significantly expands which schools will receive equitable services funding compared to programs under the Elementary and Secondary Education Act, and how much money is available to private schools.  The CARES Act requires equitable services to be provided “in the same manner as under section 1117” of Title I, Part A of ESEA.  ED, however, is interpreting the law to require LEAs to provide equitable services to students and teachers in all non-public schools located within the boundaries of the LEA, not only those schools which serve Title I-eligible students, meaning a non-public school does not have to have previously participated in equitable services under Title I, Part A or Title VIII of the ESEA in order to participate under the CARES Act programs.  In a change from the Title I, Part A, equitable services requirements, under the CARES Act, programs are not based on residence in a participating Title I public school attendance area.  ED states that because CARES Act funds generally are not limited to only serving public Title I-eligible students, then there should be no such limitations on the equitable services for private school students either. 
Many other provisions from Section 1117 of ESEA in carrying out equitable services will apply to the CARES Act funding, including consultation requirements, requirements that materials be secular and non-ideological, that services be provided in a timely manner, non-public officials’ right to appeal, and requirements that funds and equipment remain in control of the LEA.  With regards to consultation, ED tells LEAs that this can be conducted remotely given the current circumstances with COVID-19 closures but that LEAs must still initiate.  LEAs will now also have to reach out to additional private schools which have not previously been served.
The proportional share for the CARES Act equitable services funding should be determined from the total amount of Title I, Part A funds it receives prior to reserving funds for allowable expenditures, like administrative costs, and before making allocations to participating public schools.  In calculating the proportional share, the LEA will use enrollment data to determine the overall number of children who are enrolled in public schools and non-public schools in the LEA that will participate under the ESSER or GEER funds, or both.  Using the proportion of students who are enrolled in participating non-public schools, the LEA will determine the funds available for equitable services based on the proportional share of the LEA’s total allocation under each CARES Act program separately.  
After determining the proportional share, to calculate the amount to be used for services in a given non-public school, the LEA will first reserve a necessary and reasonable amount of funds for administering equitable services and then will divide the remainder of the proportional share amount by the total enrollment in non-public schools whose students and teachers will participate in the CARES Act programs to calculate a per-pupil amount.  The LEA will then multiply the per-pupil amount by the enrollment in an individual non-public school to determine the amount of services the LEA can provide to that school. 
The regulations surrounding supplement, not supplant for Title I, Part A equitable services and limitations only allowing services to meet the needs of participating non-public school students do not apply to the CARES Act funding (34 CFR 200.66).  The CARES Act equitable services must be available to benefit non-public teachers and students and the services and benefits available are the same as those available to public school teachers and students under the CARES Act.  ED suggests that any activities already allowable under the Elementary and Secondary Education Act will be allowable for equitable services.  However, the public agency – in this case, the LEA – must still maintain control of funds and hold title to equipment and devices.  
The guidance also states that for-profit non-public schools or new schools are not eligible to receive equitable services.  Under the CARES Act, a “non-public school” is defined as “a non-public elementary or secondary school that (A) is accredited, licensed, or otherwise operates in accordance with State law; and (B) was in existence prior to the date of the qualifying emergency for the CARES Act programs.” 
The guidance is expected to garner backlash from many lawmakers as well as school districts given the expansion of funds that will be used for services in non-public schools compared to ESEA programs.  In addition, LEAs will be required to consult with a much larger number of non-public schools for this process, which could result in delays in services. 
The Q&A on equitable services is available here.
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[bookmark: _Toc39233721]Guidance Details Options for Transferability Under COVID-19 Closures
The U.S. Department of Education (ED) has issued a new “fact sheet” on transferability responding to common concerns and frequently asked questions during COVID-19-related school closures.  ED says that many States and districts have asked about transferability options to help students engage in distance learning.  The information does not change what is included in 2017 guidance for States but does frame many of these questions with that transition in mind.
The guidance notes that a State does not need approval from ED to transfer funds but does need to notify ED and amend its State plan 30 days prior to the transfer.  In the event that the pandemic requires faster action, ED says that it will work with States to speed the process but emphasizes the need to ensure that “necessary consultation with private schools about the provision of equitable services with State-level funds” occurs.  ED says that it “encourages” States to be similarly flexible with districts.
ED says that flexibility to “transfer funds is always permissible,” implying that States may transfer funds at any point in the year – perhaps even if they have already been transferred but needs have changed due to the pandemic.  ED encourages States to consider transfers for federal fiscal year (FY) 2020 as well.
The transferability fact sheet is available here.
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[bookmark: _Toc39233722]ED Issues Notice for Competitive Grants Under CARES Act
On Tuesday the U.S. Department of Education (ED) released details on one of the last remaining grants created by the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  The funding – one percent of the total education appropriation in the bill – will be divided into two separate programs.  The first, at $180 million, will be the “Rethink K-12 Education Models Grant.”  States will be able to apply for funds by creating proposals for virtual or work-based learning programs, including:
· “Microgrants” for individual families to provide access to technology and online educational services to “promote continuity of learning;”
· Statewide “virtual learning and course access programs” intended to provide access to programs offered by public schools or third-party providers (in this case, a “broad range of course” would need to be made “widely available”), and;
· New remote education models based on the “specific educational needs” of each State.
ED says it plans to issue approximately four awards in each category.  Programs should involve outreach to parents and consultation, and selection of students to be served should be by lottery or through other transparent criteria including income or disability status.  Microgrants can be used for tuition and fees for online courses or other programs, special education and related services (though the notice says this does not negate a district’s obligation to provide appropriate services to students with disabilities), contracted educational services, academic or college counseling services, and application fees.  Advocates have panned these grants as nothing more than vouchers, and House Appropriations Committee Chairwoman Rosa DeLauro (D-CT) has criticized the plan as being outside of the scope intended in the CARES Act.
The second portion of funding, $127.5 million, will go to a “Reimagining Workforce Preparation Grant.”  Those grants are intended to expand “work-based learning programs in order to get Americans back to work.”  Those funds will go to States willing to expand short-term postsecondary programs.  Applicants must include a description of the impact of the COVID-19 pandemic on the State, and funding will go to those States with the highest burden.  ED has said it plans to issue eight or nine grants in this category.
Applications are due June 29th, and funding is expected to go out in August.  The notice inviting applications for the K-12 program is here; for the post-secondary program the notice is here.
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[bookmark: _Toc39233723]DeVos Requests Additional Waiver Authority from Congress
Secretary of Education Betsy DeVos sent a report to Congress late Monday requesting additional waiver authority to ease the burden on States and subrecipients during the COVID-19 pandemic.  The Coronavirus, Aid, Relief, and Economic Security (CARES) Act passed last month provided DeVos with some waiver authority but requested that she notify Congress within 30 days of the bill’s passage of any additional waivers needed for grantees. 
DeVos is not requesting any additional authority under the Elementary and Secondary Education Act, which the CARES Act has already provided a number of waivers for while other items are waivable under the law without special Congressional authorization.
Under the Strengthening Career and Technical Education for the 21st Century Act (Perkins V) and the Adult Education and Family Literacy Act (AEFLA), DeVos is requesting that Congress allow her to waive the Tydings Amendment carryover period under the General Education Provisions Act for State eligible agencies that are not a State educational agency (SEA) (the CARES Act limited prior Tydings Amendment waiver authority specifically to SEAs).  In addition, DeVos is seeking authority to allow Perkins subgrantees to retain unexpended funds for the 2019-2020 academic year instead of returning the funds to the eligible agency as required by Section 133(b)(1) of Perkins V.  The report also requests that the definition of “professional development” under Perkins V be waived, consistent with a similar waiver offered for ESEA programs under the CARES Act. 
DeVos is also requesting that States be granted permission to retain up to 27.5 percent of funding for State-level activities under AEFLA, an increase from the allowed 12.5 percent, and she is asking Congress to waive a Workforce Innovation and Opportunity Act requirement that local AEFLA applications to provide services be reviewed by local workforce development boards. 
For the Vocational Rehabilitation program, DeVos recommends waiver authority to extend the period of availability of fiscal year (FY) 2019 funds and availability of funds for carryover in FY 2020, as well as authority to waive the requirements to reserve 15 percent of funding for preemployment services and to expend 50 percent for providing supported employment services to youth with the most significant disabilities. 
Finally, the Secretary is requesting a few limited waivers under the Individuals with Disabilities Education Act (IDEA), including flexibility with regards to transition evaluation timelines and authority to allow IDEA Part C services to continue during delayed Part B transition timelines to avoid a gap in services.  In addition, she is requesting waiver authority to provide a deferral of work and repayment requirements under the IDEA Part D Personnel Development Scholarship.  The report to Congress makes clear that ED is not requesting waiver authority for States’ responsibility to provide a free, appropriate public education in the least restrictive environment and that “schools can, and must, provide education to all students, including children with disabilities.” 
These additional waiver authorities must be authorized by Congress in future COVID-19 response legislation before DeVos is able to approve the flexibility for grantees. 
The full report on waiver requests is here.
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[bookmark: _Toc39233724]ED Offers Guidance on Repurposing Equipment for COVID-19
In a fact sheet published on Wednesday, the U.S. Department of Education (ED) provided guidance to grantees who may wish to repurpose federal equipment purchased with federal funds for a COVID-19-related response activity. 
ED is authorizing an exception to the Cost Principles found in the Uniform Grant Guidance, as permitted by the March 17th Office of Management and Budget memorandum on COVID-19 flexibilities, to permit grantees to temporarily use equipment purchased with federal funds but not currently being used for the federal program “to meet the general education needs of students.”  As an example, ED says that laptops purchased for a before and after school enrichment program may be distributed to students right now to allow them to access online instruction in their home. 
The fact sheet says that equipment may be used for these COVID-19 purposes until the time that the national emergency is over and schools reopen with students attending in person.  At that time, the equipment must be returned for use in the ED grant programs for which they were originally purchased. 
Should grantees wish to take advantage of this flexibility, they are directed to keep inventory and documentation including descriptions of the equipment, the source from which the items were originally purchased, where the equipment is assigned for use during the COVID-19 emergency, and the date on which the items are returned for regular federal program use.  These records must be maintained for at least three years and until the resolution of any audit related to the equipment.  In addition, any equipment lost or damaged must be replaced with non-federal funds.  
This flexibility does not permit grantees to use federal funds to purchase new equipment with unobligated federal funds for purposes not aligned with the allowable activities of the federal program. 
The fact sheet is available here.
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[bookmark: _Toc39233726]House of Representatives Delays Return to Washington
Citing conversations with the Capitol physician, House Majority Leader Steny Hoyer (D-MD) announced that the U.S. House of Representatives will not return to session next week in light of the rising number of coronavirus cases in the nation’s capital.  Instead, Hoyer plans to wait until new coronavirus relief legislation is ready for a vote before calling members back to Washington. 
“We will not be meeting next week,” Hoyer told reporters.  “The House physician’s view was that there was a risk to members that was one he would not recommend taking.” Hoyer said he believes it would be more “dangerous” for lawmakers to stay in Washington for extended amounts of time, like they typically do, than it is for members to be in the Capitol for a short period of time.  While members may not be called to return to Washington, a bipartisan task force including Hoyer, House Minority Leader Kevin McCarthy (R-CA), and the leaders of the Rules and the Administration committees have been brainstorming options for conducting votes and committee business virtually while it remains unsafe for lawmakers and staff to gather in large groups.
“We are going to be working in the interim on trying to facilitate committees meeting in a real way, but virtually, and provisions for the House of the Representatives to meet if in fact members cannot come back because of the virus,” Hoyer said.  Democratic leaders are discussing the idea of allowing proxy voting, so absent members can authorize those members that are in town to vote on their behalf.  There is some pushback from Republicans who argue that members should still be voting in person, despite the pandemic.
Meanwhile, the U.S. Senate is planning to reconvene in early May and “modify routines in ways that are smart and safe,” according to Senate Majority Leader Mitch McConnell (R-KY).
Resources:
Cristina Marcos, “House Reverses Plan, Will Not Return to Washington Next Week,” The Hill, April 28, 2020.
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[bookmark: _Toc39233728]GAO Issues Report on Alternative School Assessment
The non-partisan Government Accountability Office (GAO) published a report this week providing information on how States assess alternative school performance.  Alternative schools often serve populations of students that have unique needs, such as at-risk students who may face academic or behavioral challenges. 
GAO analyzed 15 States’ school accountability systems to determine how the performance of alternative schools is captured, finding that every State reviewed included some type of indicator in their system that researchers have deemed to be useful in capturing alternative school performance.  Eleven of the 15 schools use college and career readiness indicators which is helpful as many alternative schools have a career focus.  In addition, 10 of the 15 look at extended-year graduation rates as part of their accountability system.  Many alternative schools have low four-year graduation rates so reviewing schools’ graduation rates past the traditional four years can capture many alternative schools more accurately. 
Finally, GAO found that some States differentiate alternative schools from traditional ones for purposes of identifying schools in need of support and improvement. 
In order to conduct the study, GAO selected the 15 States with the highest number of alternative schools to analyze and interviewed selected federal and State, school district, and school officials in three States. 
The full report on alternative school performance assessment is here. 
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
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