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Due to Brustein & Manasevit's Spring Forum, taking place next week in Washington, DC, the next issue of the Federal Update will be published on Friday, May 19th.  If any significant developments occur in the interim, Brustein & Manasevit will update clients as soon as possible. 
Legislation and Guidance 
Congress Passes Budget Deal Completing Funding for FY 2017

This week the House and Senate passed legislation which will fund the federal government for the remainder of federal fiscal year (FY) 2017.  Under the new legislation, funding for programs including Title I, Part A of the Elementary and Secondary Education Act (ESEA) and Part B of the Individuals with Disabilities Education Act would increase slightly.  Most other programs would be level-funded.
However, a number of other programs would see significant cuts.  State grants for teacher development under Title II of ESEA would be cut by about $294 million, bringing the total funding for this grant down to $2.1 billion for the fiscal year.  Combined with changes to the State- and district-level funding formulas and hold harmless provisions for Title II that were passed into law in late 2015, this could lead to significant losses for many districts.  
The legislation would also provide only $400 million for the new Student Support and Academic Enrichment State grant (Title IV, Part A of ESEA).  This program is a block grant which combines a number of previous programs into a more flexible pool of funds that districts can use for a number of purposes.  However, when Congress reauthorized ESEA in 2015, lawmakers authorized a total of $1.6 billion for the program, meaning that this legislation provides about 75% less than originally anticipated.
Because funding will be drastically lower under this legislation, Congress is allowing States to distribute the funding competitively to LEAs rather than by formula (money will still go to States according to their share of ESEA Title I dollars).  States may still choose to distribute the grant to LEAs by formula, so long as each district would receive at least $10,000.  If a State distributes money competitively, districts would have to spend at least 20% of funding on a list of “safe and healthy students” activities, 20% on “well-rounded education” activities, and a portion on technology (with up to 25% going to infrastructure.  In addition, States awarding funds competitively would have to give priority to districts or consortia with high number of Title I-eligible students and would have to take geographic diversity into account.
Additionally, the Department of Education’s Office of Civil Rights would receive a small increase in funding, bringing its total funding to $109 million.  Career and Technical Education programs and Workforce Innovation and Opportunity Act Job Training grants would be level funded, and Impact Aid programs would receive a small boost.  Pell grant expenditures will remain the same.
The legislation must still go to the President for his signature.  Total amounts may also be adjusted to account for caps on defense and non-defense spending instituted under sequestration, but those adjustments are expected to be minimal.
Resources:
Andrew Ujifusa, “Budget Deal for 2017 Includes Increases for Title I, Special Education,” Politics K-12, May 1, 2017.
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Perkins Reauthorization Bill Introduced in House
On May 4, Congressmen Glenn Thompson (R-PA) and Raja Krishnamoorthi (D-IL) introduced the “Strengthening Career and Technical Education for the 21st Century Act” to reauthorize the Carl D. Perkins Career and Technical Education Act.  This bill has been referred to the House Committee on Education & the Workforce, and will be reviewed in the coming weeks.

Congressional staffers discussed the content of the new bill on Thursday morning at the Advance CTE spring meeting. All four staffers described the bill as a bipartisan effort, and stated that it closely tracks the House/Senate bills from last summer but that whether Congress can push it to the finish line this year is still in doubt.  One staffer commented “We do not have time on the Senate floor for a debate on a billion-dollar program…so the only way it gets adopted is by unanimous consent.”  Such unanimous action may not be easy in the current hyper-partisan environment on Capitol Hill.
There are a number of important changes from last summer’s bill, which would take effect on January 1, 2018, if Congress manages to pass it through.  A January 1 start date of any education bill is highly unusual since funding tracks a July 1 to June 30 period. 
The definition of career and technical education (CTE) would be expanded under this bill to include early college programs with articulation agreements, dual or concurrent enrollment program opportunities or programs of study, and may include career exploration as early as the middle grades.  The term “career pathway” adopts the same definition used in the Workforce Innovation and Opportunity Act (WIOA).  The definition of CTE “concentrator” (which generated much concern last summer) retains the same flexibility of a student that has completed three or more CTE courses (i.e. a “dabbler”) as well as completing two courses in a single CTE program of study.  A CTE “participant” would be a student completing not less than one CTE course. Several other new definitions are taken directly from both the Every Student Succeeds Act (ESSA) and WIOA, continuing the trend of “breaking down the silos” in Washington.

The failure of last year’s bill was due in large measure to the expanded compilation of “Prohibitions” in Section 9 which built on the ESSA restrictions on the Secretary’s authority to issue non-regulatory guidance.  That list has been essentially eliminated from this bill, and replaced by a prohibition to condition receipt of federal funds on the adoption of the common core.

In regard to authorization levels, the bill would eliminate the phrase “such sums as necessary” and instead caps appropriations at $1,133,002,074 for FY 2018 with approximately $15 million increases annually through FY 2023.  Thus Perkins would essentially continue to be frozen at current levels.  However, annual funding levels, regardless of the funding levels in the authorizing statute, are set by Congressional appropriators and may end up being significantly less than authorized spending.   

The “reserve” funds outside the normal State formula allocation would increase from 10% to 15%, and corrections would increase to up to 2%.  The reserve funds would be available to support innovative programs or the promotion of programs of study or career pathways aligned with State-identified in-demand occupations or industries.  This language provides more flexibility than last summer’s version.

The accountability provisions do track last year’s bill with the secondary indicators aligned with ESSA and postsecondary indicators aligned with WIOA.  The State/local sanctions for failure to meet 90% of the negotiated levels would be removed and the State would simply be required to work with the locals/colleges to develop improvement plans.

The bill would create a new national competition for “innovation” which would fund “eligible entities” which are consortia of State educational agencies (SEAs), local educational agencies (LEAs), colleges, and others, but funding would be subject to a 50% match. The authorization for this competition is capped at $7.5 million with incremental increases through 2023.

The State plan would cover a four-year period and, consistent with WIOA, allow for a single plan or combined State plan.  The current Section 122 requirements on State plan content are significantly reduced and require alignment with both the ESSA and WIOA State Plans. In a marked departure from last summer’s bill, the 10% State Leadership funds are available for the State to conduct “State leadership activities directly” and report on the effectiveness of such use of funds in achieving the State’s adjusted levels of performance.  The mandated uses of State leadership funds would be developing statewide programs of study, approving locally developed programs of study, establishing statewide articulation agreements aligned to approved programs of study, establishing statewide partnerships to develop programs of study, support services for special populations, as well as professional development and technical assistance.  The permissive uses of State leadership funds include18 separate activities.

The extensive requirements related to the local plan in section 134, which have been part of the law since the original 1963 Vocational Education Act, would be eliminated.  The new section 134 would instead require a local application which would be a description of a comprehensive needs assessment, information on programs of study, how the eligible recipient will provide career exploration, and how the recipient will provide activities to prepare special populations for high-skill, high-wage and in-demand occupations, as well as prepare CTE participants for nontraditional fields.

Changes to section 135, which deals with local “uses of funds,” closely track the language from last summer.  Perhaps one of the most substantive changes relates to the use of funds for costs of career and technical student organizations (CTSOs).  The bill’s language provides support for “student preparation for and participation in technical skills competitions.”  If adopted, this language would invalidate the current non-regulatory guidance prohibiting the use of Perkins funds for travel and lodging costs to CTSO competitions, unless the participant satisfied the “special population” definition.

Finally, the bill tracks last summer’s revisions to the maintenance of effort (MOE) language.  Failure to meet MOE will only result in a penalty if the State also failed to meet MOE for one or more of the five immediately preceding fiscal years.  Such a failure will result in a proportionate reduction rather than the loss of the entire grant.  This language on MOE aligns with Adult Education and Family Literacy Act (AEFLA), ESSA and the Individuals with Disabilities Education Act (IDEA).
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USDA Announces Plans to Roll Back Nutrition Regulations

In a school visit this week, Secretary of Agriculture Sonny Perdue announced that he would roll back several requirements relating to the health of school meals.  Perdue signed a proclamation which he said would begin the process of reducing federal control over guidelines on whole grains, sodium, and milk.  
The rollbacks will mostly take the form of extending existing flexibilities and waivers.  Schools experiencing difficulties finding sufficient whole grain-rich products can apply to their States for exemptions from the requirement that 100 percent of products be whole grain-rich.  Starting in the coming school year and continuing through 2020, schools will be considered compliance with their sodium reduction targets if they meet target 1 and will not be required to progress to target 2 in July of this year as planned.  Perdue also promised a series of regulatory changes, including pursuing permanent changes to the whole grain and sodium requirements.  He also announced that the U.S. Department of Agriculture will publish an interim rule which will allow schools to serve 1% flavored milk through school meal programs.  
“This announcement is the result of years of feedback from students, schools, and food service experts about the challenges they are facing in meeting the final regulations for school meals,” Perdue said.  “If kids aren't eating the food, and it’s ending up in the trash, they aren't getting any nutrition – thus undermining the intent of the program.”
A copy of the proclamation on school meal standards is available here.
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News 
Congress Pushes ED to Fix FAFSA Issues

The Senate Health, Education, Labor and Pensions (HELP) Committee sent a letter to Education Secretary Betsy DeVos on Monday requesting that the U.S. Department of Education (ED) provide regular briefings for congressional staff on the status of the work toward reinstating the Internal Revenue Service (IRS) Data Retrieval Tool (DRT).  The committee sent the letter because they, “remained concerned that students, families, and borrowers do not have access to the DRT and face continued burdens associated with the outage.”

The DRT is a tool for students and families filing their Free Application for Federal Student Aid (FAFSA) and borrowers certifying or recertifying their income-driven repayment (IDR) plans.  On March 3rd, ED and the IRS suspended DRT availability due to concerns over the security of taxpayer data.  Recognizing how many students have yet to file their 2017-2018 FAFSA, and that IDR certifications and recertifications happen year-round, the committee is encouraging ED to prioritize working on a solution for the DRT.

To monitor progress on the issue, the committee requested a briefing for staff regarding the status of the Department’s efforts.  HELP also requested information on options for solving and mitigating the burden the DRT outage is causing.  Moving forward, the committee would like bi-weekly briefings.  The letter also requested that ED develop and share an action plan to bring the DRT back online as soon as possible with appropriate safety standards to prevent any abuse.

The issue became even more contentious on Wednesday when the House Oversight & Government Reform Committee held a hearing blasting ED and the IRS for the DRT mishaps.  Congresswoman Virginia Foxx (R-NC), the Chairwoman of the House Committee on Education & the Workforce, expressed her frustration at the lack of specific answers one the issue from either agency.  

"It has been extraordinarily difficult to get any kind of specific answer out of any of you," Foxx said, “either you’re in denial or incompetent.”

On Wednesday, ED issued a memo detailing the status of the DRT, as it relates to FAFSA processing.  The agency claims that information applicable to IDR plans will be provided in a future communication.  Unfortunately, for families and students filing their 2017-2018 FAFSA, the DRT will remain unavailable.  However, ED continues to remind students and parents that they can still apply for financial aid without the DRT, by manually entering their tax return information into the FAFSA.  

The IRS and ED’s Federal Student Aid (FSA) office have agreed to implement a solution that will reinstate the use of the DRT beginning with the 2018–19 FAFSA cycle.  This solution will limit the information that displays to the applicant to enhance the security and privacy of sensitive personal data transferred to the FAFSA from the IRS.  This solution will encrypt the taxpayer’s information and hide the information from the applicant’s view on both the IRS DRT web page and on the FAFSA web pages.  While students and parents will still be able to electronically transfer their IRS tax return information into the FAFSA, the information will not be visible to “would-be malicious actors.”  

ED acknowledged that some FAFSA applicants may have concerns about not being able to see the information they are transferring from the IRS into the FAFSA, but the agency believes that this solution provides potentially the best balance between access to federal student aid and the privacy of personal information and to maintaining the integrity of the tax collection system.  ED has promised to provide a series of detailed communications about the 2018–19 solution and its impact “in the coming weeks.”

Resources:

Adam Harris, “As FAFSA Tool Outage Continues, Lawmakers Investigate Why It Happened,” Chronicle of Higher Education, May 4, 2017.
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