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The Senate returned to session on Monday; the House remains in recess due to the COVID-19 national emergency. 
[bookmark: _Toc39821449][bookmark: _Toc504484598]Legislation and Guidance 
[bookmark: _Toc39821450]ED Issues Final Sexual Harassment, Assault Rules 
The U.S. Department of Education (ED) issued a final rule on Wednesday detailing how educational entities should handle allegations of sexual assault and harassment under Title IX of the Education Amendments of 1972.  These changes are applicable to schools and colleges, including K-12 schools and institutions of higher education as recipients of federal funds – known in shorthand as “recipients.”
Colleges will be allowed to decide what constitutes a violation of campus policy, and may determine the standard of evidence for deciding whether assault or harassment has occurred.  Under previous guidance, ED required the preponderance-of-the-evidence standard; now entities will be able to choose between that standard and the more flexible “more likely than not” standard.  Schools will be responsible for gathering evidence and will bear the burden of proof during an investigation, and all evidence collected will be available to both parties.  
Colleges will be required to hold adjudicatory hearings where witnesses can be called and cross-examined (these hearings will be optional for K-12 schools).  For many colleges which currently use a single-investigator model, this will represent a major change.  Students will not be able to cross-examine each other, but will rely on trained advisers who will pose questions on their behalf (an advisor does not need to be a lawyer, but students may provide their own legal representation if they wish).  Examinations will have to comply with the federal rape shield law, which states that questions and evidence about a complainant’s sexual predisposition or previous behavior are not relevant unless to prove that someone other than the defendant committed the alleged conduct.  Hearings may also be held via videoconference.
The location of incidents to be investigated will include those that occur in educational activities that are on campus or at activities sponsored by the institution, such as in buildings owned by the entity or on sponsored trips.  They will not apply to alleged incidents that occur in off-campus residences or during study abroad programs or trips outside the United States.
In a shift from the proposed rule, ED has modified the definition of harassment to cover domestic violence, dating violence, and stalking.  The definition now requires that harassment be unwelcome conduct on the basis of sex “that a reasonable person would determine is so severe, pervasive, and objectively offensive that it effectively denies a person equal access to the school’s education program or activity,” or sexual assault or one of the other occurrences listed above.
K-12 schools must now respond to incidents reported to any employee, not just to the Title IX coordinator, among both students and staff.
Finally, schools and postsecondary institutions will be given the option to pursue informal resolution options, like mediation and restorative justice, as well as interim “supportive measures” like schedule or residence changes.
The final rule removes a controversial “safe harbor” provision which would have allowed schools to prove compliance if they had responded to allegations in a way that “is not deliberately indifference.”  Instead, the final rule requires a prompt response which involves informing all participants of the process and their rights, an appropriate grievance process, and compliance with the U.S. Constitution.  Additional language has been added regarding the protection of a party’s records maintained by a physician, psychiatrist, psychologist, or other recognized professional without voluntary written consent.  The school must keep confidential the identity of complainants, respondents, and witnesses, except as may be permitted by FERPA, as required by law, or as necessary to carry out disciplinary proceedings.  And another provision prohibits schools or individuals from retaliating against others for complaining, testifying, or assisting in disciplinary proceedings, or refusing to do so.
The new final rule will go into effect August 14th.  Colleges and schools have criticized the timing of the rule, saying that it comes during a period of great upheaval and uncertainty.  But in a press conference Wednesday, Secretary of Education Betsy DeVos said that she did not want to hold off on the rule because “civil rights can’t wait.”
Still, there is significant pushback against the new rule and its implementation date.  The American Council on Education called the deadline “cruel” and “counterproductive.”  Groups like the National Women’s Law Center say they plan to challenge the rule in court.  Former Vice President and current Presidential candidate Joe Biden promised to put a “quick end” to the rule if elected, saying it “gives colleges a green light to ignore sexual violence and strip survivors of their rights.”  House Speaker Nancy Pelosi called the rule “callous, cruel, and dangerous” and said that Congressional Democrats would fight the rule (depending on the calendar for the rest of the year, this rule may be subject to the Congressional Review Act, under which Congress can vote to overturn regulations).  But Congressional Republicans praised the rule as providing due process rights and clarity for institutions, victims, and accused students, so the success of a legislative challenge would likely depend on the winner of November’s election.
The final Title IX rule is available here.
Resources:
Sarah Brown, “What Colleges Need to Know About the New Title IX Rules,” Chronicle of Higher Education, May 6, 2020.
Bianca Quilantan, Juan Perez Jr., and Michael Stratford, “DeVos Unveils Rule that Boosts Rights for Students Accused of Sexual Misconduct,” Politico, May 6, 2020. 
Bianca Quilantan, “Biden Vows a ‘Quick End’ to DeVos’ Sexual Misconduct Rule,” Politico, May 6, 2020.  
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[bookmark: _Toc39821452]ED OIG Releases Oversight Plan for CARES Act Funds
The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) published its plan this week for oversight of the more than $30 billion in education funds provided under the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  The CARES Act provided $7 million to ED OIG to carry out oversight activities over the funds.  
ED OIG says that it may consider challenges faced by ED during implementation of the American Recovery and Reinvestment Act of 2009 as it moves forward with oversight activities for the CARES Act.  The Office also could review how ED awarded and monitors Education Stabilization Fund grants as well as Project SERV grants.  In addition, the OIG may look at ED’s implementation of emergency waiver authority and its oversight of States’ compliance with requirements under the Individuals with Disabilities Education Act during the COVID-19 emergency.  Outside of ED, the OIG says it may examine States’ and local educational agencies’ use of the Elementary and Secondary School Emergency Relief Fund and State processes for awarding and monitoring the Governor’s Emergency Education Relief Fund. 
On the higher education front, the OIG could review ED’s implementation of a number of flexibilities and waivers related to financial aid, such as teacher loan forgiveness waivers and return to Title IV waivers.  The OIG may also examine ED’s process to monitor the Higher Education Emergency Relief Fund, including ensuring that institutions use at least 50 percent of those funds for emergency financial aid grants.  ED OIG will also conduct an institutional-level review on the 50 percent emergency grants requirement for the Higher Education Emergency Relief Fund.  OIG also says it may examine the extent to which institutions of higher education use CARES Act flexibilities for campus programs, including reallocating Federal Work Study (FWS) to the Federal Supplemental Educational Opportunity Grant and providing payments to affected FWS study students who are unable to fulfill their work study obligation. 
Other planned oversight activities could include examining some ED operational capabilities during the COVID-19 emergency with oversight of non-CARES Act programs and identifying and halting fraud within the CARES Act programs. 
The OIG says that it will coordinate with the Government Accountability Office to ensure efforts are not duplicated.  That coordination will help determine which activities ED OIG will move forward with. 
ED OIG’s oversight plan is available here. 
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[bookmark: _Toc39821453]Advocates Tell School Districts to Ignore Equitable Services Guidance
Two major advocacy groups advised school districts Tuesday to ignore new guidance on equitable services to private schools under the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  The guidance suggests an unprecedented expansion of the number of private schools and students who would be eligible to receive federally funded services.  In contrast to Title I of the Elementary and Secondary Education Act, the guidance tells local educational agencies (LEAs) that they should allocate funding under two major CARES Act programs to private schools in accordance with their total enrollment, and can provide any service to those schools that is also provided to public schools, serving any students, not just at-risk students.
While the U.S. Department of Education (ED) insists that its guidance is consistent with Congressional intent, the American Federation of Teachers and the School Superintendents Association (AASA) said in a statement that the guidance “undercuts” the aid by “funnel[ing] more money to private schools… at the direct expense of Title I-eligible students.”  The groups say that “school districts can – and should – ignore this guidance, which flouts what Congress intended.”  They urge ED to revise the guidance.
The guidance explicitly says that it is non-binding, but if ED believes its interpretation is true to the statute, it is unlikely to accept alternate allocation methodologies.  
Resources:
Matt Barnum, “AFT and Superintendents Group to Districts: Ignore DeVos’s Guidance on Aid to Private Schools,” Chalkbeat, May 6, 2020.
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[bookmark: _Toc39821455]AEI Releases “Blueprint” for Reopening Schools
The American Enterprise Institute (AEI), a D.C.-based think tank, released “Blueprint for Back to School,” as a guide for State and federal leaders as schools look to reopen once the COVID-19 pandemic subsides.  Considering that nearly every State in the U.S. closed schools for the remainder of the 2019-2020 school year, AEI worked with former State education chiefs, federal officials, superintendents, and charter school leaders to come up with recommendations regarding how and when schools should reopen.  For those schools planning to reopen in the fall, the blueprint suggests that they should have clear procedures for closing again if the coronavirus re-emerges in their area and they should be prepared to cooperate with local health authorities to track factors like student absenteeism, fevers, and family health conditions to help trace the path of the pandemic and stop its spread.  According to the blueprint, “as communities and public officials start to think about the problems ahead, States, districts, and schools should consider at least six different buckets of work: school operations, whole child supports, school personnel, academics, distance learning, and other general considerations.” 
AEI believes that schools will have to revamp their day-to-day operations to adhere to public health guidance.  This includes at least three areas of operations:
· Public health accommodations: schools will have to examine every aspect of the school day – from classroom spaces to class schedules – and adjust to address new public health guidance;
· School meals: leaders will need to address gaps in meal service and distribution plans; and
· Transportation: Schools will need to devise plans that conform with physical distancing protocols.
AEI argues that all of this will have “obvious implications for staffing and costs and is a budget line that Washington should help address.”  Congress is continuing to discuss COVID-19 relief, and the U.S. Department of Education is in the process of allocating out funds authorized under the Coronavirus Aid, Relief, and Economic Security (CARES) Act. 
The blueprint also calls for schools to consider students’ social and emotional (SEL) needs.  AEI insists that students are experiencing COVID-19 differently.  Many are going through significant trauma because of school closures, potentially losing friends and family members and experiencing the insecurity created from parents losing jobs.  SEL and trauma supports will be crucial not only during this period of remote learning but also in the next academic years.  AEI believes it is also important, however, to avoid stereotypes or stigmas and assess students as individuals with targeted support accordingly.
Once schools reopen, AEI reminds leaders that many educators may be vulnerable to COVID-19.  This raises questions about how to protect those educators, whether they will be able to work in schools next year, and how to respond to any resultant personnel shortages.  The right-leaning AEI suggests that districts and teachers unions should work together to revisit aspects of their labor agreements to help schools adapt to social distancing and to ensure that vulnerable teachers can work safely and productively. Schools and districts should also be prepared to evaluate staffing needs as school budgets, responsibilities, and models evolve.
Experts agree that disrupting the school year has created broad academic challenges for students, particularly those most vulnerable before the crisis occurred.  As such, the blueprint suggests that schools will need to differentiate instructional strategies to meet students where they are by addressing schedules and instructional time, diagnostics, curriculum, and accountability.  AEI argues that schools should prepare for possible intermittent closures next year and plan for continuity of learning.  This will require States to consider potential assessment challenges, including the implications for traditional accountability measures.
The blueprint also highlights how technology can support instruction, and that remote learning is still better than no learning at all.  The sudden shift to remote learning in the spring revealed the challenges students faced if they could not connect to the online content or video conferences with their teachers.  AEI believes the coming months will provide an opportunity to assess what worked and did not work with remote learning, address home connectivity gaps, and provide teachers the training they need to succeed next year.
AEI suggests that the summer offers the chance to not only prepare for the coming school year, with intensive professional development for teachers and a more holistic review of curriculum and instructional resources, but also “super charge” various interventions that can help mitigate the expected learning loss students may face. Adapting to the challenges of COVID-19 gives schools the opportunity to provide a balance of what we now know is uniquely possible in the schoolhouse while seeking new ways to fully use technology and community partnerships.  Schools may not reopen until the fall, or even later if conditions warrant, but now is the time for educators to plan for such reopening in an attempt to ensure a smooth transition back into the physical classroom.
Resources:
Evie Bald, “COVID-19: Report Offers 'Blueprint' for Reopening Schools and Beyond,” Education Week: Politics K-12, May 4, 2020.
Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
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