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[bookmark: _Toc40444026]House Democrats Propose $3 Trillion Economic Relief Legislation
House Democrats released their proposal for the fifth phase of COVID-19 response legislation this week, totalling more than $3 trillion in economic relief funding, including approximately $90 billion for K-12 and higher education. 
The legislation, the Health and Economic Recovery Omnibus Emergency Solutions, or HEROES, Act would create a “State fiscal stabilization fund,” distributed to States by formula for flexible use for education programs similar to the uses of funds permitted under the Coronavirus Aid, Relief, and Economic Security (CARES) Act and controlled by Governors.  House Democrats are proposing a total of $90 billion for the fund, with some administrative costs allowed for the State, 65 percent flowing to local educational agencies through the State, and 30 percent for public institutions of higher education.  
The legislation also calls for up to $10,000 in loan forgiveness for private and federal student loan borrowers who were “economically stressed” prior to the declaration of the national emergency, additional funding for child nutrition programs, and $1.5 billion for an Emergency Connectivity Fund to ensure students have internet access and devices for remote learning.
Notably, the legislation prohibits the education funding from being used to “provide financial assistance to students to attend private elementary or secondary schools” – a nod to the controversial guidance on equitable services published recently by the U.S. Department of Education.  The legislation also includes language amending the CARES Act which is intended to overrule that guidance by targeting any equitable services share of funding to benefit only low-income private school students instead of any private school student residing in an LEA.  Private school advocates, meanwhile, are pushing in Congress for their own dedicated funding stream.
Outside of education, the legislation would provide $1 trillion for State and local government to replace revenue shortfalls due to the economic impact of COVID-19, a second round of $1,200 stimulus checks to individual Americans, additional funding for small business loans, and $175 billion to reimburse healthcare providers for COVID-19 related costs, among other funding. 
The House plans to vote on the legislation today, but thus far the legislation has received a chilly reception from Republicans in both the House and Senate, as well as some Democrats, due to the high price tag and impact it will have on the national debt. 
Resources:
Andrew Ujifusa, “Schools Would Get Nearly $60 Billion in Democrats’ New COVID-19 Relief Proposal,” Education Week: Politics K-12, May 12, 2020.
Caitlin Emma, “House Democrats Unveil $3T Economic Rescue Plan,” Politico, May 12, 2020. 
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[bookmark: _Toc40444027]ED Issues FAQs Document on ESSER Fund
Last Friday, the U.S. Department of Education (ED) released a “frequently asked questions” (FAQs) document responding to concerns about the Elementary and Secondary School Relief (ESSER) Fund.  The document, which states that it is nonbinding, is meant to clear up some questions and ambiguities in ESSER and its enacting statute, the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  
The FAQs reinforce the idea that the State may retain 10 percent of funds for a broad range of State-level activities, may contract or subgrant those funds to local educational agencies (LEAs) or other entities, and may reserve up to one half of one percent of the total grant amount for administrative costs (both direct and indirect).  
The document also reiterates that CARES Act funds are separate from other preexisting federal grant programs, and is not subject to fiscal requirements of other programs, including any supplement, not supplant requirements.
Among the items that may change calculations for LEAs are the discussion of charter schools.  Though the CARES Act was explicit that charter LEAs are eligible for funds under ESSER, this fiscal guidance states that new or expanding charter schools should receive an ESSER formula subgrant that reflects their adjusted enrollment, as under ESEA, despite the fact that the amount may not be consistent with the previous year’s Title I allocation – the allocation guideline for LEAs.  In fact, the guidance notes that LEAs which were not eligible for, or which declined, Title I money in the current school year are not eligible for ESSER funds.  This charter school adjustment requirement is consistent with ESEA, but came as a surprise to many States and districts.  ED suggests that LEAs issue preliminary allocations and reserve some funds to adjust, if necessary, for those new or significantly expanding charter schools.
The guidance document says that States may not restrict or limit LEA uses of ESSER formula funds, noting that the CARES Act gives LEAs broad discretion on how funds are to be used and which schools they can be used to support.
The FAQs document is available here.   States and districts have expressed frustration at what they consider to be ever-changing requirements for the CARES Act funds, even as Congress and ED urge them to get funds out the door and obligate them as soon as possible.
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[bookmark: _Toc40444028]Migrant Services May Be Adjusted to Accommodate Social Distancing
The U.S. Department of Education (ED) issued a “fact sheet” yesterday that discussed how local operating agencies (LOAs) can serve students under the Migrant Education Program (MEP).  The fact sheet acknowledges that serving students in a pandemic, especially when schools are closed, is challenging, and provides interpretations of existing requirements and guidance that allow for modifications consistent with social distancing.  
ED says that during periods of time when schools are closed and social distancing measures are in place, interviews with MEP participating families can be conducted by telephone, videoconferences, or other means necessary to obtain information for certificates of eligibility, but that records of those conversations should be kept, along with notes to explain the circumstances under which the interviews were conducted.  Signatures may be obtained by mail or electronically, via stylus or PIN code.
Additionally, the guidance says that MEP funds can be used for the continuation of services for formerly eligible migratory children and that States may want to use that authority to continue to address “critical needs for formerly eligible migratory children.”  
The fact sheet encourages States and local MEP staff to “think creatively” about how to deliver educational services in ways that do not require in-person contact, including through distance learning, contactless food delivery, and facilitating telehealth services.  The statute and regulations do not require specific methodologies, so ED says that States and LOAs should not feel limited by previous procedures.  The fact sheet also notes that services may be delivered through the MEP even if schools are closed, or during additional hours of instruction that do not conflict with online school hours.
That fact sheet is on ED’s COVID-19 resource page here.
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[bookmark: _Toc40444029]ED Publishes Guidance on Higher Ed Civil Rights Concerns 
The U.S. Department of Education’s (ED’s) Office for Civil Rights (OCR) published guidance for institutions of higher education (IHEs) on Tuesday responding to questions related to distance learning during the COVID-19 emergency. 
OCR tells IHEs that they are still required to comply with Title II of the Americans with Disabilities Act and Section 504 of the Rehabilitation Act of 1973 when providing distance education, meaning IHEs must offer accommodations for students with disabilities.  OCR emphasizes that IHEs should not opt out of providing distance education for all students over concerns that accommodations for students with disabilities may not be fully developed yet when distance learning is launched.  IHEs should offer education to their students as they continue to improve accommodations for students with disabilities. 
If an institution cannot offer a student with a disability a particular effective academic adjustment, OCR directs IHEs to think creatively to develop alternative methods, which may include utilizing new technology.  OCR also tells IHEs that, in some circumstances, captioning, instead of using sign language interpreters, for students who are hard of hearing or deaf may fulfill federal civil rights requirements as long as the captioning provides communication as effective as an interpreter and offers the student an equal opportunity to participate in and benefit from the education program. 
In addition, the guidance addresses how institutions should handle open harassment cases under Title IX of the Education Amendments of 1972 and Title VI of the Civil Rights Act of 1964, directing IHEs that investigations must continue and saying that IHEs should make a “good-faith effort” to respond promptly to reports of harassment and conduct fair, impartial investigations in a timely manner.  OCR recognizes that the timeframe for investigations may be somewhat extended due to the COVID-19 emergency but states that IHEs should do everything they can to utilize technology to move forward with these processes, including for what would normally be in-person meetings.  Should delays occur, the institution must notify all parties of the delay, the reasoning, and the anticipated length of the delay.
Institutions may modify their policies and procedures for Title IX complaint and resolution processes to reflect current practice, such as in-person meetings being conducted through a different method, but any changes must be disseminated to the student population.  Finally, IHEs must still enforce no-contact and no-communication agreements related to Title IX cases. 
The full guidance is available here.
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[bookmark: _Toc40444030]House Considers Proxy Voting During Pandemic
The House is considering a rule change to allow for proxy voting on legislation during the current COVID-19 pandemic.  This has been a somewhat controversial topic for weeks now as lawmakers have debated the issue while working on various pandemic relief bills.  Previous efforts by House Democrats were abandoned after Republicans strenuously objected last month.  Speaker Nancy Pelosi (D-CA), House Majority Leader Steny Hoyer (D-MD), and House Rules Committee Chairman Jim McGovern (D-MA) have decided to move forward in response to a number of Democrats calling for a system for remote voting during the current crisis.
According to the proposed rule change, “at any time after the Speaker or the Speaker’s designee is notified by the House Sergeant-at-Arms, in consultation with the House’s Attending Physician, that a public health emergency due to a novel coronavirus is in effect, the Speaker or the Speaker’s designee, in consultation with the Minority Leader or the Minority Leader’s designee, may designate a period (hereafter in this resolution referred to as a ‘‘covered period’’) during which a Member who is designated by another Member as a proxy…may cast the vote of such other Member or record the presence of such other Member in the House.”  This would effectively allow members who either cannot, or would prefer not to, make the trip to DC to allow another member of Congress to cast a vote in their stead. 
The “covered period” where this proxy authority would take place would end 45 days after the period was put into effect, with an option to extend for an additional 45 days.  The Speaker or her designee could end the covered period sooner if the public health crisis is declared to no longer be in effect.  During this covered period, there is a specific process lawmakers would have to go through to designate a proxy for their vote.  The member who will not be present in the Capitol will have to send a signed letter to the Clerk of the House that specifies, by name, the lawmaker they are designating as their proxy.  If the member initiating the designation chooses to do so, they can submit another signed letter revoking the proxy authority.  Both letters can be submitted to the Clerk electronically.  In both cases, the Clerk must notify House leadership of the designation or revocation.  The proxy authority is also terminated if the initiating member casts a vote or records their presence in the House chamber. 
Any member acting as a proxy can only do so for no more than ten colleagues at any given time.  The Clerk of the House is required to maintain a publicly-available list of all designations, alterations, and revocations.  Before casting a proxy vote, the designated member is required to obtain instructions from the absent lawmaker, and must announce the intended vote “pursuant to the exact instruction received.” 
The proposed rule change also authorizes House committees to conduct remote proceedings and allow witnesses to appear remotely.  Committee members may also appear and cast votes remotely during in-person proceedings.  In order take part in this flexibility, a committee must submit a letter from a majority of its members to the Speaker confirming that the committee is prepared to conduct remote meetings in accordance with applicable regulations.  This letter will be printed in the Congressional Record.  Any remote committee meetings will be considered open to the public.
The proposed rule change also calls for a study into the feasibility of using technology to conduct remote voting in the House.  If the study can certify that operable and secure technology exists, the House will prepare and submit regulations for remote voting.  If such regulations are finalized, House Members would be allowed to vote remotely, rather than using a proxy, during a covered period. 
A copy of the proposed rule changes are available here.
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[bookmark: _Toc40444031]News 
[bookmark: _Toc40444032]Senate Committee Discusses Benchmarks for Reopening Schools
In a hearing on Tuesday that combined video testimony and live appearances, the Senate Committee on Health, Education, Labor, and Pensions (HELP) examined the question of when schools and employers might be able to reopen.  The hearing featured remote testimony from Dr. Anthony Fauci and Dr. Robert Redfield of the National Institutes of Health and the Centers for Disease Control, as well as the head of the Food and Drug administration.  Fauci, Redfield, and Committee Chairman Lamar Alexander (R-TN) all appeared remotely because of exposure to staff and others who had tested positive for the COVID-19 virus.
Alexander said that federal testing efforts are “impressive, but not enough” and said that the roads back to schools and workplaces reopening “lead through testing.”  He noted that there are a number of testing methods being developed and produced, but was told by witnesses that schools would likely not have the capacity to test every student on campus.
Fauci discouraged schools and universities from relying on a vaccine for reopening, since a successful vaccine may still be 18 months away.  Instead, he said that schools should focus on targeted testing and contract tracing, with the ability to respond to a presumptive “second wave” of disease.  He also highlighted recent cases of a severe inflammatory illness in children, and cautioned Senators to not be “cavalier in thinking that children are completely immune.”
In an interview later that day, however, President Trump openly disagreed with Fauci saying “we have to get the schools open” in order to reopen businesses and workplaces.  “I was surprised by his answer actually because it’s just to me it’s not an acceptable answer, especially when it comes to schools,” the President said.
Resources: 
Evie Blad, “COVID-19 Testing Key to Reopening Schools, Health Officials Tell Senators,” Education Week, May 12, 2020.
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[bookmark: _Toc40444033]DeVos Selects New Director for English Language Acquisition
Secretary of Education Betsy DeVos has appointed Lorena Orozco McElwain to lead the Office of English Language Acquisition.  The position was previously held by José Viana who left the office in December. 
McElwain most recently has served as a political appointee in the U.S. Department of Agriculture.  She has also worked in other federal agencies, including the Library of Congress and the U.S. Commodity and Futures Trading Commission.  McElwain’s English learner experience comes from her time as a bilingual teacher in the 1990s.  In addition, she helped develop the 2010 bilingual census questionnaire during a period working at the U.S. Census Bureau.  
Unlike her predecessors, McElwain comes primarily from a background in civil service as opposed to education. 
Resources: 
Corey Mitchell, “DeVos Appoints New Director for English-Learner Office,” Education Week: Politics K-12, May 13, 2020. 
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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