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[bookmark: _Toc8990287]DOL Opens Grant Opportunity for Apprenticeship Expansion
The Department of Labor’s Employment and Training Administration (ETA) recently opened a grant opportunity for States and territories designed to increase the number of apprentices in Registered Apprenticeship Programs.  
The $73 million in funding for this grant opportunity was appropriated by Congress under fiscal year 2018 legislation.  The legislation requires the funds to be used to support federally registered apprenticeships. 
Every State and territory is eligible to receive funding under this grant, including a base award of $426,322 and an additional allocation based on the State’s relative share of registered apprentices, job openings, unemployment, and labor force.  The funding will be used for 36-month projects with performance periods that will begin on July 1st.  
Grantees are required to use the funds to:
· Fully integrate apprenticeships into State workforce development, education, and economic development strategies and programs;
· Support the rapid development of new registered apprenticeship programs and/or the significant expansion of existing registered programs;
· Support the development and recruitment of a diverse pipeline of apprentices; and 
· Build State capacity to make it easier for industry to start registered apprenticeship programs and for apprentices to access opportunities.

Grant funds cannot be used to directly pay participants in registered apprenticeship programs but States may provide reimbursements to employers for up to 50 percent of a participant’s wages.  Funds can also not be used to purchase equipment.  ETA is directing States to use these funds to expand upon work that is ongoing at the State or to begin new apprenticeship efforts. 
A recent Training and Employment Guidance Letter outlines the requirements for the grant and the application process.  That letter is available here.  Applications must be submitted by June 3rd or a State/territory forfeits its allocation. 
Resources: 
“ETA Opens State Apprenticeship Expansion Grant Program,” Employment and Training Reporter, May 23, 2019. 
Author: KSC
[bookmark: _Toc8990288]ED Appealing Court Ruling on Significant Disproportionality 
The Trump administration has filed a notice saying that it is planning to appeal a federal court's ruling that the U.S. Department of Education (ED) illegally delayed the implementation of an Obama administration rule aimed at addressing racial disparities in special education.  The notice filed did not explain the decision to appeal, and Trump administration officials have refused to comment on pending litigation.
On March 7, 2019, U.S. District Judge Tanya Chutkan ruled that ED violated the Administrative Procedure Act (APA) by not giving a "reasoned explanation" for delaying the implementation of the rule seeking to, among other things, compel States to use a uniform approach in ensuring that minority students with disabilities are not disproportionately represented in special education.  The court also ruled that ED failed to consider the costs of the delay.  Since the ruling, Democrats in Congress have urged Secretary Betsy DeVos to immediately move forward to implement the rule.
The Council of Parent Attorneys and Advocates (COPAA), who filed the original lawsuit, issued a statement saying it hoped the filing was just a "procedural measure."  In the meantime, States are still required to carry out the regulations "regardless of the legal proceedings and we urge them to come into compliance as required by law," COPAA said.  "Ideally, [ED] will avail themselves to States and provide the technical assistance and support States need as they help districts move forward with this important undertaking."
Resources:
Kimberly Hefling, “Education Department Files Appeal Notice in Special Education Suit,” Politico, May 8, 2019.
Author: SAS
[bookmark: _Toc8990289]Education and Labor Committee Passes Desegregation Bills
The House Committee on Education and Labor approved two bills Thursday aimed at desegregating schools.  Both bills passed on a party-line vote, with Republicans on the Committee saying Democrats were using them to make a political point rather than building on bipartisan solutions.  
"The legacy of systemic inequality and racial segregation continues to deny millions of children the opportunity to reach their full potential," said Committee Chairman Bobby Scott (D-VA).  "Instead of confronting this injustice, the federal government has continually retreated from its role in promoting school diversity, erasing decades of progress toward educational equity.”
The first bill passed by the Committee, the Strength in Diversity Act (H.R. 2639), would build on an Obama-era initiative and extend a program which helps school districts design and implement strategies for increasing school diversity.  The Equity and Inclusion Enforcement Act (H.R. 2574) would create a private right of action to file disparate impact claims under Title VI of the Civil Rights Act.  Student claims would have to allege that existing policies, while they may be neutral on their face, could impact certain groups of students differently.  Currently, students may only file claims with the Department of Education (ED) and trigger a federal investigation.  The legislation would also create a Title VI monitor at ED explicitly tasked with investigating complaints of racial discrimination.
Both measures will now go to the House floor for a vote.  However, both were introduced in previous Congressional sessions but failed to pass.
Resources:
Nicole Gaudiano and Kimberly Hefling, “House Education Committee Approves 2 Desegregation Bills,” Politico, May 16, 2019.  
Author: JCM
[bookmark: _Toc8990290][bookmark: _Hlk8990311]Department of Justice Provides Guidance on Cooperation Credit Under the False Claims Act
Last week the Department of Justice’s (DOJ’s) Civil Division released formal guidance to False Claims Act litigators regarding remedies for fraud under the False Claims Act.  The guidance explains that the DOJ will provide “cooperation credit” to defendants who cooperate during an investigation.  
DOJ considers voluntary disclosure one of the most valuable forms of cooperation because it enables the government to make itself whole and preserve and gather evidence that would otherwise be lost.  Self-disclosures include additional disclosures during on ongoing investigation that are beyond the scope of the existing investigation. Cooperation does not include disclosure of information required by law.  The guidance makes clear that credit will be given for voluntary self-disclosures, which will result in a “more favorable resolution.” 
The DOJ policy also provides cooperation credit for cooperating with ongoing investigations, which may include identifying involved individuals, disclosing relevant facts, preserving and disclosing documentation, making staff available, etc. When considering the value of the assistance, DOJ will consider: 
· The timeliness and voluntariness of the assistance; 
· The truthfulness, completeness, and reliability of any information or testimony provided; 
· The nature and extent of the assistance; and 
· The significance and usefulness of the cooperation to the government.
Credit may also be given for undertaking remedial measures in response to a violation.  Remedial measures include determining the cause of the misconduct, disciplining or replacing the wrongdoers, implementing or improving an effective compliance program designed to ensure the misconduct does not occur again, and any additional steps demonstrating recognition of the seriousness of the misconduct.  
Cooperation credit could result in a reduction of damages and civil penalties.  It may also include notification to the applicable federal awarding agency of the entity’s cooperation so that that information can be taken into account with respect to administrative remedies.  It could also include publicly acknowledging the cooperation and assisting the entity or individual in resolving qui tam litigation. 
The full guidance is located here: https://www.justice.gov/jm/jm-4-4000-commercial-litigation#4-4.112. 
Author: TWK
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[bookmark: _Toc8990292]House Democrats Express Concerns on Transgender Protections
Democrats in the House of Representatives, led by Representative Susan Bonamici (D-OR), have written to Secretary of Education Betsey DeVos asking for the reinstatement of guidance protecting transgender students.  
In the letter, Bonamici and 44 of her colleagues point to research showing that transgender students are more likely to be harassed and bullied in schools, to feel unsafe, and to be threatened or injured than their colleagues.  The letter also cites research showing high levels of self-harm and suicide among transgender youth.  Given this research, the lawmakers say that DeVos’ rescission of 2016 guidance protecting transgender students was misguided and “unnecessarily cedes the Department’s jurisdiction over claims of discrimination based on gender identity.  
Instead, the lawmakers say, DeVos should reinstate the 2016 guidance to ensure that the U.S. Department of Education is able to protect the rights of all students.
The letter is available here.
Author: JCM
[bookmark: _Toc8990293][bookmark: _Hlk8990354]CFPB Says ED Impeding Oversight of Student Loans
In a letter to Democratic Senators made public Thursday, Consumer Financial Protection Bureau (CFPB) director Kathy Kraninger said that the U.S. Department of Education (ED) has taken actions which have impeded oversight of student loan servicing companies.
In her letter, Kraninger said that, based on a directive from ED, student loan servicers have declined to produce information to the CFPB for regulatory oversight examination and reviews.  That policy ordered federal student loan servicers to refuse requests for information from third parties like State attorneys general, saying that ED is the only entity responsible for oversight of federal student loans.   Last year it was reported that ED also turned down direct requests for records from State attorneys general as well as from the CFPB as part of their investigations of various student loan servicers.  
The CFPB maintains it has the authority to supervise large student loan servicing companies, regardless of whether they manage federal or private loans, and States have contested the assertion that they do not have jurisdiction over servicers that operate within their borders.  It has won at least one court case in which a federal judge said that services “cannot assert that the records may ultimately belong to the Department of Education” or use other privacy laws to evade oversight. 
In the letter, Kraninger said it is vital for the CFPB to obtain a new Memorandum of Understanding with ED that would allow the Bureau to resume oversight, and notes that the CFPB has continued share information with ED.
Congressional Democrats called the information in Kraninger’s letter “disturbing news” and said that ED had “removed a key weapon from CFPB's arsenal to fight illegal behavior and mistreatment of borrowers by student loan servicers,” allowing servicers to “ignor[e] federal regulators’ request for information.”  In letter sent to loan services following the revelation, they added that no guidance from ED “can absolve servicers of their legal responsibility to comply with state and federal consumer protection law."
Kraninger’s letter is available here.
Resources:
Chris Arnold, “CFPB Chief Says Education Department in Blocking Student Loan Oversight,” NPR, May 16, 2019.
Michael Stratford, “Education Department Hinders Policing of Student Loans, Consumer Agency Says,” Politico, May 16, 2019.
Author: JCM
[bookmark: _Toc8990294]Advocacy Groups Oppose Nominees Silent on Civil Rights Issues
Various advocacy groups are calling on Senators to oppose any judicial nominees that fail to support Brown v. Board of Education, the landmark case rejecting racial segregation in schools.  The Leadership Conference on Civil and Human Rights, a leading civil rights advocacy group, sent a letter to lawmakers just before today’s 65th anniversary of the landmark Supreme Court case targeting dozens of judicial nominees who have failed to offer an opinion on the case when asked.  Three of these nominees are up for a vote this week. 
"Those nominees who cannot bring themselves to affirm a case as vital to the fabric of our democracy and legal order as Brown do not deserve a lifetime appointment as a federal judge," Vanita Gupta, president and CEO of the Leadership Conference on Civil and Human Rights, wrote.  Failing to voice support for the case is a new trend that started after the most recent Supreme Court Justice was confirmed.  Last year, Supreme Court Justice Brett Kavanaugh had no qualms about supporting the ruling as “the single greatest moment in Supreme Court history."  
Since Kavanaugh was confirmed, however, many of President Trump’s nominees have failed to voice their support for the case.  While the reason cited for their silence is that the judicial code of conduct forbids them from weighing in on any ruling, there are many civil rights groups that see this as a dangerous signal regarding the legal ideas and leaning of many nominees.  
Resources:
Benjamin Wermund, “Civil Rights Groups Ask Senate to Oppose Trump Nominees Mum on Brown Ruling,” Politico, May 14, 2019.
Author: SAS
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[bookmark: _Toc8990296]Report Offers Concerns about Vouchers and Civil Rights
A strongly-worded report from the Center for American Progress (CAP) issued this week warns of the “danger” private school voucher programs, including those promoted by Secretary of Education Betsy DeVos, pose to the civil rights of students.  
The report cites a number of instances in which students have been denied enrollment for dress code violations, noting that private schools may expel or deny admissions to certain students “without repercussion and with limited recourse” for the students.  In some historical cases, vouchers have been used by white students to avoid enrolling in integrated schools.  And across the board, students with disabilities are less likely to be appropriately accommodated in private schools.  And there are a number of private schools which have refused to admit LGBTQ students or students whose parents are in same-sex relationships.  
CAP says these issues happen regardless of the type of voucher program, including traditional private school vouchers, education savings accounts, and tax credit scholarships.  It outlines the existing voucher programs – most of which are tax credit or traditional voucher programs.  In order to avoid these issues, CAP says, States that create vouchers through statute should enumerate civil rights protections in that statute.
The criticism of vouchers comes at the same time a report from the National Center on Education Statistics says that a federally-backed voucher program in the District of Columbia has no measurable impact on student achievement.  The program has long been promoted by Congressional Republicans as an opportunity for students to improve their academic outcomes.  
The CAP report is available here.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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