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[bookmark: _Toc504484596][bookmark: _Toc514405372][bookmark: _Hlk504980397]Legislation and Guidance	
[bookmark: _Toc514405373]White House Sends Rescission Request to Congress 
[bookmark: _Toc504484598]Last week President Trump sent a message to Congress asking lawmakers to rescind $15.4 billion in previously approved funds.
The Presidential request comes under the authority of the Impound and Budget Control Act of 1974.  Under the law, Congress has 45 days to approve the request in both the House and Senate for it to take effect.  Such requests are not subject to filibuster in the Senate, so they need only 50 votes to pass.  
Most of the clawbacks are aimed at previously approved funds that the White House says are not being used or for which authorization to obligate the funds has already lapsed.  These include funds from the Advanced Technology Vehicles Manufacturing Loan Program at the Department of Energy, which the White House says has not issued a loan since 2001, funds to control the Ebola outbreak, and money from the Center for Medicare and Medicaid Innovation, which has excess unspent funds.  More controversially, the White House has proposed rescinding funds for the Children’s Health Insurance Program (CHIP), which it says will not impact services but which Congressional Democrats have pinpointed as potentially problematic.  
Office of Management and Budget Director Mick Mulvaney assured reporters in a press conference Tuesday that CHIP programs would not be impacted by the rescission.  The White House hopes to get Democrats on board with this request before submitting one or more additional requests – possibly including funds from the fiscal year (FY) 2018 Omnibus – later this spring.  Still, the later into the fiscal year the debate runs, the more difficult it will become to make significant changes, as those would be increasingly disruptive for agencies, States, and other grantees.
Resources:
Niv Ellis and Reid Wilson, “Trump Requests $15.4B Spending Clawback,” The Hill, May 8, 2018.
Author: JCM 
[bookmark: _Toc514405374]New Compliance Supplement Issued 
The White House issued its 2018 Compliance Supplement today.  The 2018 version only updated certain sections of the 2017 supplement which officials determined were in need of “significant revision.”  Sections from the 2017 supplement without revisions were not copied into the 2018 version, so auditors must use the 2017 and 2018 compliance supplements together. 
The updated Compliance Supplement includes new language on procurement for non-federal entities other than States, more clearly enumerating the obligations for those entities for micro-purchases as well as larger purchases under the simplified acquisition threshold and contract modifications.  The Supplement notes that the 2017 National Defense Authorization Act (NDAA) contained provisions which raised micro-purchase thresholds to $10,000 for grants and cooperative agreements to institutions of higher education, or related or affiliated nonprofit entities, nonprofit research organizations or independent research institutes.  The 2018 NDAA increases the simplified acquisition threshold to $250,000 and the micro-purchase threshold to $10,000 for all auditees and for all federal grants.  The 2017 NDAA did not list an effective date, so clarification is needed from the Office of Management and Budget.  The 2018 changes will become effective when they are codified in the Federal Acquisition Regulations (FAR).  Once that takes place, the Supplement says, these higher thresholds will be available for all non-federal entities except States.  
The Compliance Supplement also makes new suggestions for audit objectives and procedures for internal controls and general compliance.  
In sections specific to education, the Compliance Supplement outlines expectations and basic requirements for States and local educational agencies (LEAs) in the first full year of implementation of the Every Student Succeeds Act (ESSA).  It also describes the unique features of ESSA, including schoolwide and administrative consolidation and funding transferability, and how they might impact audits.  There are revised instructions for documentation of time-and-effort requirements for grantees consolidating administrative funds and in schoolwide programs – both those which consolidate State and local funds with federal funds, and those which keep federal funds separate.
Additional language on indirect costs notes that a number of items are excluded from “general management costs” when calculating a restricted indirect cost rate.  These include costs for divisional administration that is “limited to one component of the grantee,” the governing body, compensation for the chief executive officer of the grantee or its divisions, and operation of those offices.  The document enumerates a number of items which are unallowable as direct costs to programs, which they say have been incorrectly charged by entities.  These include separation leave and severance costs as well as post-retirement health benefits.  
In the absence of supplement, not supplant regulations or guidance from the U.S. Department of Education (ED), the Compliance Supplement does offer some information regarding compliance under the modified requirements of ESSA.  Under ESSA, Title I funds are not subject to the three “presumptions” of supplanting, which may still be used for a number of other programs.  Instead, the White House says, an LEA must only “have a methodology to allocate State and local funds to each Title I school that ensures that the school receives all of the State and local funds it would otherwise receive if it were not receiving Title I funds.”  The document also notes that because the methodology does not have to be in place until the beginning of the 2018-19 school year, for the 2017-18 school year the LEA may choose to comply with the new requirement or the previous one.  
In addition, the document notes new equitable services requirements regarding a number of programs, including the requirement to conduct timely and meaningful consultation with appropriate private school officials.  
The White House adds a specific provision which targets charter schools in this Compliance Supplement.  “In recent years,” the Supplement notes, “the Office of Inspector General in ED has investigated a number of significant criminal cases related to the risk of misuse of federal funds and the lack of accountability of federal funds in public charter schools.  Auditors should be aware that, unless an applicable program statute provides otherwise, public charter schools and charter school LEAs are subject to the requirements in this cross-cutting section to the same extent as other public schools and LEAs.  Auditors also should note that, depending upon State law, a public charter school may be its own LEA or a school that is part of a traditional LEA.”
The full 2018 Compliance Supplement is available here.
Author: JCM

[bookmark: _Toc514405375]News 
[bookmark: _Toc514405376]DeVos Considering OESE Reorganization
Secretary of Education Betsy DeVos is reportedly considering reorganizing the Office of Elementary and Secondary Education (OESE) at the U.S. Department of Education (ED).  ED indicated earlier this year that it may merge OESE with the Office of Innovation and Improvement and along with that, merge and reconfigure the eight smaller offices within OESE. 
Under the draft plan, staffers would no longer be grouped by program but instead by similar responsibilities.  OESE would consist of three broader offices, each led by a deputy assistant secretary, including an office working on grants management, such as planning, competition, monitoring, and compliance; another covering administration, like data management and strategic planning; and a third responsible for overseeing an “effective practices team,” which would work on programs related to school choice and safe and healthy students, among others, as well as a team tasked with building relationships with State officials and grantees.
Another aspect of the proposal includes incorporating the Office of English Language Acquisition (OELA) into OESE, eliminating the director of OELA.  The idea is to merge English learner (EL) support with services provided to other disadvantaged students.  The plan received pushback from advocacy groups, however, which sent a letter to DeVos last week stating that the reorganization “would necessarily and inevitably diminish the time, attention, and supporting expertise and analysis applied to EL issues.” 
The proposal was drafted by the current acting assistant secretary for OESE, Jason Botel, and would not result in any downsizing of staff.  “It's about working more collaboratively to break down silos, and look at programs more holistically,” spokeswoman for ED, Liz Hill, said in an interview.  Hill also said that since the plan is still in the early stages, modifications could be made. 
Resources:
Alyson Klein, “DeVos Team Considering Reshuffling of Education Department’s Main K-12 Office,” Education Week: Politics K-12, May 13, 2018.
Corey Mitchell, “Is Betsy DeVos About to Scrap the Federal Office for English-Language Learners?,” Education Week: Learning the Language, May 10, 2018.
Author: KSC
[bookmark: _Toc514405377]DeVos Shrinks Team Investigating For-Profits 
Secretary of Education Betsy DeVos has reportedly worked to shrink the size and scope of a team tasked with investigating abuses and fraudulent activity at for-profit colleges.  According to statements by current and former employees to the press, staff have been reassigned or instructed to focus on other matters, effectively halting investigations into several for-profit colleges, including those where many new U.S. Department of Education (ED) staffers had previously worked.  
Under the previous administration, nearly a dozen lawyers or investigators had worked to review advertising, student recruitment, and job placement practices at multiple institutions, including several owned by the DeVry Education Group.  The team had been created after the collapse of the for-profit Corinthian Colleges, which brought allegations of widespread fraud regarding enrollment benefits, job placement rates, and programs offered.  Last summer, DeVos named Julian Schmoke, a former dean at DeVry, as the team’s supervisor.  ED has also reportedly ended investigations into institutions which previously employed or represented by additional agency and administration staff including Robert Eitel (a senior advisor to DeVos who had worked at Bridgepoint and Career Education Corporation), Mercedes Schlapp (director of strategic communications at the White House whose consulting company represented Bridgepoint), and Diane Auer Jones (a senior advisor on post-secondary education who worked as a senior vice president at Career Education Corporation).  
Last week, a group of ten Democratic Senators wrote to DeVos raising concerns about Jones, saying she appears to have a “significant number of conflicts of interest and appearances of impropriety.”  The senators also said they do not believe it is appropriate for Jones to be advising DeVos on “a variety of regulatory and administrative matters that directly and indirectly impact her former employers.”
Members of the team will now work on student loan forgiveness applications, a move which an ED spokeswoman called “operational” and not an indication of any strategy or policy.  She also said that an investigation into DeVry had been suspended early in 2017, before President Trump took office – a statement contested by current and former employees.
The Senators’ letter on Jones is available here.
Resources:
Danielle Ivory, Erica L. Green, and Steve Eder, “Education Department Unwinds Unit Investigating Fraud at For-Profits,” New York Times¸ May 13, 2018.
Brett Samuels, “Education Dept. Dismantles Team Focused on Fraud at For-Profit Colleges: report,” The Hill, May 13, 2018.
Author: JCM
[bookmark: _Toc514405378]CFPB Director Reshuffling Consumer Protection Departments
Mick Mulvaney, the interim director of the Consumer Financial Protection Bureau (CFPB), is planning to move the agency’s student loan division into the bureau’s consumer information unit.  This is part of a larger effort to refocus the agency away from its consumer finance enforcement and rule-writing, instead focusing more on the mission of providing consumers with information about their legal rights.  Some fear this shift will sidetrack a major enforcement case the agency is pursuing against Navient, the nation’s largest student loan servicer.  John Czwartacki, a spokesman for the agency, called the move a “very modest organizational chart change.”
“The work of the office continues, personnel are all on the job and working on the same material as they were before,” Mr. Czwartacki said. “The bottom line is there is no functional or even practical change.”  Despite this reassurance, the CFPB removed the overhaul of student loan collection from its long-term regulatory agenda last week, eliminating “student loan servicing” as a possible area for action.  Mulvaney added a new topic instead: a review of the bureau’s past rulemaking so that “outdated, unnecessary, or unduly burdensome regulations” could be eliminated.
This shift comes at a critical moment in the agency’s effort to rein in apparent abuses in the student loan industry.  The CFPB has retrieved about $750 million back from lenders since 2011.  The main target of the Bureau’s effort is its case against Navient, a spinoff of Sallie Mae, which the agency accused in 2017 of steering low-income borrowers into higher payments than they needed to make, misallocating payments and failing to provide customers with clear information about cost-saving options.  Three States have subsequently filed lawsuits alleging similar marketing and lending practices.
Navient has denied wrongdoing and deployed a team of Washington-based advocates to fight what they believe is an unfair investigation.  The company spent $4 million last quarter on legal costs, “virtually all of which” related to the bureau’s case, Navient’s chief financial officer said on its earnings conference call last month.  Last year a federal judge rejected Navient’s request to dismiss the agency’s lawsuit, claiming Navient’s conduct “created a duty to act in accordance with their own statements,” he wrote in a ruling that allowed the case to proceed.
Mulvaney’s political appointees at the bureau have reportedly debated how to proceed on student loan enforcement, including the Navient case, with political appointees working for Secretary of Education Betsy DeVos, according to two unnamed administration officials.  While critics believe these mergers to be an attempt to shrink federal resources related to enforcement and regulatory efforts, the Trump administration argues that such moves are simply about encouraging efficiency and avoiding duplicative efforts on various issues.  
Resources:
Glenn Thrush and Stacy Cowley, “Mulvaney Downgrades Student Loan Unit in Consumer Bureau Reshuffle,” New York Times, May 9, 2018.
Author: SAS
[bookmark: _Toc514405379]President Trump Announces Nominee to Lead OCTAE
President Trump has nominated Scott Stump to lead the Office of Career, Technical, and Adult Education.  Stump would come to the position with significant experience in career and technical education.  He was previously the president of the National Association of State Directors of Career and Technical Education, now Advance CTE, and he has served as the Assistant Provost for Career and Technical Education with the Colorado Community College System. 
Stump is the President’s second nominee for this position, as Tim Kelly – nominated last fall – withdrew from consideration after offensive blog posts written by him surfaced.  Stump joins a long list of education nominees awaiting confirmation by the full Senate, which has been moving slowly on approving nominees across every federal agency. 
Most recently, the Senate confirmed Mitchell Zais on Wednesday to serve as Deputy Secretary of the U.S. Department of Education – the number two spot at the agency. 
Resources:
Alyson Klein, “Trump Taps Former Community College Official for Career and Technical Education Post,” Education Week: Politics K-12, May 14, 2018.
Author: KSC
[bookmark: _Toc514405380]Reports
[bookmark: _Toc514405381]OIG Finds District Implemented Corrective Action on Title I Findings
The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG), in a report published recently, determined that the Orleans Parish School Board has taken action to ensure that previously reported audit findings related to Title I, Part A of the Elementary and Secondary Education Act will not reoccur. 
In 2005, ED OIG found that Orleans Parish had failed to adequately document the use of almost $69.3 million in Title I funds over a period of more than two years, specifically in regards to documentation of payroll, contract services, travel, supplies, and equipment.  In addition, OIG stated that Orleans Parish did not follow competitive bidding procedures or have adequate controls over its accounting system.  In September of 2010, ED issued a letter reporting that Orleans Parish had taken steps to address the findings and recommendations of the OIG, including providing documentation sufficient to support all but approximately $470,000 of the $69.3 million in inadequately documented Title I expenditures, as well as contracting with a consultant specializing in financial and operational performance to monitor Orleans Parish’s fiscal operations and help to finalize implementation of a new financial management system.  ED disagreed with the OIG’s finding that Orleans Parish did not follow competitive bidding procedures. 
In the report released recently, the OIG reviewed the status of the actions that Orleans Parish had taken as of March 2017, which included implementing a new financial management system to ensure accurate reporting of Title I expenditures and development of a grants management policy requiring directly operated charter schools to retain adequate supporting documentation for Title I expenditures.  Orleans Parish also revised its policies and procedures for a number of items, including time and effort reporting, authorizing and approving contracts, and requesting approval to purchase and receive goods and services, among others.  The OIG did not find any weaknesses or deficiencies in the design of the new financial management system or revised policies and procedures that would lead to a reoccurrence of its initial Title I-related findings. 
In a second finding in the report, however, the OIG discovered that Orleans Parish did not verify that Title I services provided to nonpublic school students were delivered as asserted by the providers prior to paying for the services and that its procedures were not sufficient to verify that the educational service providers delivered the Title I services described in supporting documentation submitted with their invoices.  The OIG recommends that Louisiana direct Orleans Parish to develop and implement policies and procedures sufficient to verify that Title I services for nonpublic students are delivered as asserted by vendors.  Louisiana agreed with the finding and recommendation.
The full OIG report is available here.
Author: KSC 
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
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