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[bookmark: _Toc41051698]House Passes Additional Economic Relief Package
Late Friday evening, the House of Representatives passed the Health and Economic Recovery Omnibus Emergency Solutions, or HEROES Act, which includes approximately $3 trillion total for economic relief in the wake of the COVID-19 pandemic.  The bill was passed mostly along party lines, with all but one Republican voting no. 
In addition to funding for businesses and individuals impacted by COVID-19, the legislation includes $90 billion for K-12 and higher education, which would be distributed to governors through a “State fiscal stabilization fund” based on formula.  The funds could be used for COVID-19 response costs similar to those authorized by the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  
In addition, the bill contains some flexibilities for recipients of the Strengthening Career and Technical Education for the 21st Century Act (Perkins V) and the Adult Education and Family Literacy Act (AEFLA).  For Perkins eligible recipients that do not expend all of their 2019-2020 school year funds, the eligible Perkins agency may authorize the recipient to retain that funding for school year 2020-2021.  In addition, the legislation offers some flexibility with regards to professional development during the emergency by temporarily modifying the definition in Perkins V so that professional development does not have to be “sustained” activities and can include standalone workshops.  Under the bill, eligible recipients would also be able to pool funds to support transition from secondary to postsecondary education or employment for career and technical education participants whose academic year was disrupted by COVID-19.
For AEFLA, the legislation would allow an eligible agency to use funds available under Sec. 222(a)(2) and (3) of the Workforce Innovation and Opportunity Act for administrative expenses related to the transitions to online service delivery of adult education activities.  
Finally, in an effort to expand upon flexibility provided in the CARES Act, this legislation would allow the Secretary of Education to waive the Tydings Amendment found in Section 421(b) of the General Education Provisions Act for Perkins and Adult Ed recipients that are States and Indian Tribes to provide an additional year to obligate fiscal year 2018 funds.  The CARES Act only authorized this waiver for State educational agencies (SEAs), leaving out those States whose eligible agency for these programs may be a different entity than the SEA.  
The HEROES Act has been sent to the Senate, but Majority Leader Mitch McConnell (R-KY) has indicated he does not plan to bring the legislation up for consideration.  Instead, Senate Republicans plan to begin discussions of their own on a proposal for a fifth round of relief sometime following the Memorial Day Congressional recess. 
Author: KSC
[bookmark: _Toc41051699]New ED Guidance Issued on English Learners 
This week, the U.S. Department of Education issued a new “fact sheet” discussing State and school district responsibilities to English learners (ELs) during school closures.  The guidance does not provide any new flexibility, but it does suggest ways to use existing options under the law to serve ELs and their families during the COVID-19 pandemic.  
The document says that the assessment waivers of Section 1111(b) previously approved by ED extend to waivers of English language proficiency (ELP) assessments, meaning that if an SEA is unable to complete ELP assessments for all ELs, it does not have to do so.  ELs who were on track to meet exit criteria in the spring can take the assessment in the fall of 2020 and exit EL status then.
Further, ED says that if it is not possible for ELs to take the assessment in the fall, a school district “could use other resources to make instructional and placement decisions” for ELs when placement resumes, including formative assessment and specialist or teacher input.  
ED notes that schools which are providing educational services, including those operating via remote learning, must screen new students to determine EL status to the extent possible.  They must also provide a free appropriate public education (FAPE) to ELs who are also students with disabilities.  During pandemic-related closures, an LEA can screen students using a home language survey or online screening tool (which can be done using funding from the Coronavirus Aid, Relief, and Economic Security, or CARES, Act).  Districts can also use translators to explain the services provided in order to begin providing services.  
The document states that districts which are providing remote learning for students must continue to provide language instruction services from ELs, but those services may be provided virtually, online, or via telephone during school closures.  They can be held at different times from mainstream classes.  Services like alternate supports should continue, alongside accommodations for ELs in mainstream classes.  There is no specific program or method of instruction, or minimum number of hours for EL instruction. 
ED’s guidance suggests that there is some flexibility with the use of funds – that districts can use funding under Titles IV and V of the Elementary and Secondary Education Act, among others, to support access to devices and mobile hotspots for students, and Title III funds to support teacher training, however those expenditures must otherwise be allowable.
The document is available on ED’s website here.
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[bookmark: _Toc41051700]ED Revises Position on HEERF Guidance
In a statement posted on the U.S. Department of Education’s (ED’s) website late Thursday, the agency appeared to confirm that guidance on the Higher Education Emergency Relief Fund (HEERF), part of the Coronavirus Aid, Relief, and Economic Security (CARES) Act, is unenforceable.  In its statement, ED says that “guidance documents lack the force and effect of law” and that they “represent the ED’s current thinking on a topic” but “do not… impose any requirements beyond those required under applicable law and regulations.”
ED also states that this applies in response to the portion of the HEERF guidance document which explains that only students who are eligible for Title IV – that is, not undocumented or foreign students – may receive HEERF funding.  Because this guidance is nonbinding, ED says that it will “not initiate any enforcement action based solely on these statements,” instead focusing on the underlying statutory terms in the CARES Act and other laws.  In this case, however, ED points to a portion of the United States Code that prohibits “non-qualified aliens” from receiving federal grants, including disaster assistance, suggesting that it will maintain its position.  But ED says that it “continues to consider the eligibility for HEERF emergency financial aid grants” and “intends to take further action shortly” – indicating that the agency may still change its mind.
No similar disclaimers have yet appeared on the webpage for the K-12 CARES Act funding, but the instability of ED’s decision-making process means that changes cannot be ruled out at this point.
The statement can be viewed here.
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[bookmark: _Toc41051701]Resolution Overturning Borrower Defense Rule Sent to President
Congress approved a resolution in March to overturn regulations promulgated by the Trump administration on the borrower defense to repayment loan relief program.  The resolution was passed under authority of the Congressional Review Act, which allows Congress to disapprove of an agency regulation within 60 legislative days of the rule becoming final. 
That resolution was finally sent to President Trump this week for signature or veto.  The White House had earlier this year issued a “Statement of Administration Policy” indicating that the President would veto the resolution, but following support of the resolution from some Republicans in Congress, the President later said he was “neutral” on the issue.  The White House has not provided any indication this week as to whether the President will veto the resolution, though many veterans’ organizations are pushing the President to sign it. 
The regulations in question rework the borrower defense to repayment system, which offers loan forgiveness for students who have been misled by their institution of higher education.  The new regulations would result in more students receiving only partial, instead of total, loan forgiveness, and the rule raises the bar of proof that students must meet, requiring evidence that the institution misled the students intentionally. 
The regulations are set to go into effect on July 1st if the President vetoes the resolution. 
Resources:
Michael Stratford, “Congress sends rebuke of DeVos ‘borrower defense’ rule to Trump’s desk,” Politico, May 19, 2020.
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[bookmark: _Toc41051703]Congress Punches Back on Equitable Services Guidance
Democrats in Congress wrote to Secretary of Education Betsy DeVos urging her to rework her guidance about providing services to private schools out of emergency stimulus money.  The letter, from Representatives Bobby Scott (D-VA) and Rosa DeLauro (D-CT) and Senator Patty Murray (D-WA), says that the guidance issued by DeVos “contradicts the clear requirements” of the emergency legislation and will lead to confusion as well as “robbing public schools of COVID-19 relief funding.”
The Coronavirus Aid, Relief, and Economic Security (CARES) Act required that districts who receive emergency funds to provide equitable services to private schools as under the equitable services requirements of Title I of the Elementary and Secondary Education Act (ESEA).  But the U.S. Department of Education’s (ED’s) guidance, issued nearly a month later, said that services should be provided more broadly than under Title I, benefitting all students and teachers at private schools, and with a proportional share calculated based on total enrollment, not just numbers of low-income students.  ED’s guidance says that since districts can serve Title I and non-Title I public schools alike, serving all private schools is more “equitable.”
Scott, DeLauro, and Murray disagree, saying that the guidance “broke with statutory requirements of the CARES Act and longstanding precedent of the equitable services provision” in ESEA and that it would “direct districts to allocate additional resources and services to wealthier private school students, thereby leaving a smaller amount of funds available to serve public school students.”  The letter notes that there are two equitable services provisions in ESEA, one of which has the broader focus that ED would prefer, but Congress specifically chose to use the narrower one.
The letter requests all internal and external communications regarding interpretation of this CARES Act provision, as well as any requests for information or revision received by ED.  It asks for a nationwide analysis of the impact of the guidance as compared to what the authors consider Congressional intent.  Finally, it asks DeVos to “immediately revise” the guidance to align with that intent.  
DeVos has said publicly that she is “committed to fighting for the opportunity” for private school children to receive those services, and says she is concerned for the future of private schools without access to federal support.  Meanwhile, the House of Representatives included language in its last stimulus proposal that would restrict the calculation of the private school share under the CARES Act to using the same methodology as Title I.
The Congressional letter is available here.
Resources:
Andrew Ujifusa, “Lawmakers Tell Betsy DeVos Her COVID-19 Guidance is ‘Robbing Public Schools,’” Education Week: Politics K-12, May 20, 2020.
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[bookmark: _Toc41051704]Students Sue College Board Over AP Exams 
A group of students who took Advanced Placement (AP) exams recently using an online platform are suing the College Board over issues with submitting the exams.  The students allege the submission problems were “due to the test-makers’ technology problems,” and they are seeking an injunction in federal court.  The results of this case could also affect plans for online SAT exams planned for the fall.  The suit was filed in the District Court for the Central District of California Western Division.
Students, teachers and parents aired their grievances on social media, arguing that technical issues prevented them from submitting their exams, putting their postsecondary hopes at risk.  According to complaints, the College Board ignored “warnings that the online AP exams discriminated against under-resourced students and students with disabilities.”  The lawsuit lists 13 claims, including breach of contract, gross negligence, misrepresentation, unjust enrichment and violations of the Americans with Disabilities Act.  Plaintiffs are demanding a jury trial and asking the court for injunctive relief requiring the College Board to accept any test answers from last week’s test by time stamp, photo, and email.  Incredibly, the suit also seeks more than $500 million in compensatory damages and additional “punitive damages in an amount sufficient to punish Defendants and to deter them from engaging in wrongful conduct in the future.”
More than 3 million students were registered to take the AP exams from May 11-22, and a spokesperson for the test maker said fewer than one percent of students had technical difficulties.  Students who were unable to submit their tests were given the option to retake them in June.  College Board General Counsel Peter Schwartz dismissed the lawsuit as a public relations stunt “manufactured by an opportunistic organization that prioritizes media coverage for itself.”  Although plaintiffs have been publicly identified, Schwartz is likely referring to the National Center for Fair & Open Testing, which joined students in criticizing the College Board on social media.
As schools consider coming back in the fall or remaining virtual, the College Board is planning to offer the SAT online in the fall as well.  If the lawsuit is successful, that could throw a wrench into those plans.  The current complaints allege that the College Board was not adequately prepared to offer in-home online tests, which could cast doubts on any future efforts to do so.
Resources:
Bianca Quilantan, “College Board Sued Over Problems with Online AP Exams,” Politico, May 20, 2020.
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To stay up to date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
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