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[bookmark: _Toc515002215]Senate Committee May Mark Up Perkins Bill Next Month
[bookmark: _Toc504484598]After seemingly stalled negotiations on reauthorizing the Carl D. Perkins Career and Technical Education Act, Senator Lamar Alexander (R-TN), Chairman of the Senate Committee on Health, Education, Labor, and Pensions (HELP), announced in a hearing this week that he hopes to mark up a number of bills, including Perkins, on June 20th.
A mark-up has not yet been officially scheduled, but Alexander’s comments may indicate that Perkins reauthorization has a chance of moving forward this year.  Should a bill be marked up and voted on by the Senate HELP Committee next month, lawmakers may try to get a full Senate vote scheduled prior to leaving for their August recess.  This would allow staffers in the House and Senate to work during the summer recess on negotiating out differences between the Senate bill and the Strengthening Career and Technical Education for the 21st Century Act (H.R. 2353), which the House passed in June of last year.
Given that Congress will be tied up with passing appropriations legislation in September after lawmakers return from their August recess, the soonest we are likely to see movement on a final Perkins bill would be October or November.  The House and Senate would first need to hammer out key differences, such as prohibitions on the Secretary of Education’s authority and language differences regarding what States “must” and “should” do versus what they “may” do under the law.
All of this action would be dependent upon the Senate finding time on its calendar to consider a Perkins reauthorization bill – potentially a difficult task with the 2019 National Defense Authorization Act coming down the pipeline from the House and likely taking precedent over Perkins.
Author: KSC
[bookmark: _Toc515002216]ED Delays State Authorization Regulations
The Department of Education (ED) filed a notice in the Federal Register yesterday delaying the implementation of regulations on State authorization for online or distance education programs offered by institutions of higher education.
Under this notice, ED proposes to implement the regulations starting July 1, 2020.  Those regulations were originally published in December of 2016 and scheduled for implementation on July 1st of this year.  The notice says that the Secretary of Education has proposed the delay “based on concerns recently raised by regulated parties and to ensure that there is adequate time to conduct negotiated rulemaking to reconsider the final regulations, and as necessary, develop revised regulations.”  These concerns, the notice states, were prompted by two letters in particular, which ED describes in the notice.  One was from the American Council on Education and expressed concern about a portion of the State authorization regulations which mandate that institutions tell students studying out of State about the complaint process for their State of residence.  However, the letter said, a number of States do not have a complaint process of out-of-State institutions, leaving it unclear how institutions are to implement this requirement.  Another letter cited came from the Western Interstate Commission for Higher Education, the National Council for State Authorization Reciprocity, and the Distance Education Accrediting Commission.  This letter, ED says, argued that there is “widespread concern and confusion in the higher education community regarding the implementation of the final regulations.”  The letter also said the regulations would be costly and burdensome and that they need additional information from ED in order to implement the regulations.
There is a 15-day public comment period for the proposed delay in order to allow ED time to review and respond to any comments and publish a final rule on the delay.  However, it is unlikely the agency will change its mind based on public comment.  ED argues that there are enough substantive regulations that further rulemaking – including negotiated rulemaking – is needed in order to offer clarity and preserve online offerings.
The notice is available here.
Author: JCM
[bookmark: _Toc515002217]LEAs Must Take Steps to Protect Student Data, New Guidance Says
On Thursday the U.S. Department of Education (ED) issued guidance to school districts warning them to take steps to protect students’ personal information.  The guidance is based largely on the Family Educational Rights and Privacy Act (FERPA), some confidentiality provisions in the Individuals with Disabilities Education Act (IDEA), and the Protection of Pupil Rights Amendment (PPRA).  It seeks to “remind [States and districts] of their responsibilities” under federal law.
The guidance, issued by ED’s Privacy Technical Assistance Center (PTAC) provides suggestions on both how districts sign students up for college admissions exams like the SAT and ACT, and how they handle the accompanying pre-test surveys, which help the companies collect student contact information and give or sell it to colleges, scholarship organizations, and other groups.
PTAC notes that the surveys are voluntary, but that this fact is often not made clear to students and their families.  In addition, having students opt out of providing information in response to multiple questions further reinforces the idea that such surveys are mandatory, the guidance says.  Instead, the group suggests offering clear guidance to parents and students that these surveys are optional.
Additionally, PTAC expresses some concerns about how students are registered for exams like the SAT and ACT.  Where parents once signed their children up for tests individually, more and more districts have started offering these tests for free, whether to build college awareness and readiness or use them as high school achievement tests for purposes of accountability.  But this puts districts and States at risk of violating federal privacy laws, the guidance says, because they provide student information to the companies which administer the tests, which in turn sell it to others.
The guidance notes that there are some exceptions to the privacy protections in FERPA and IDEA that could allow districts to register students and provide information to the testing companies.  Additional exceptions allow disclosure of information for studies or audits.  But districts may still need parental permission – or at the very least a more robust notification system – to address the collection of student data which encompasses religious practices and affiliations and student and parent income.  School districts “must also adopt policies to protect student privacy in the event of the administration or distribution of any survey containing questions that ask students to reveal information from one of the eight PPRA-protected areas and also provide notification to parents, at least annually, at the beginning of the school year, of the specific or approximate dates during the school year when such a survey is scheduled or expected to be scheduled and an opportunity for parents to opt their students out of participation in any such survey,” the guidance says.
Districts should also ensure that contracts with testing companies comply with federal privacy laws and make more effort to share information about the pre-test survey and its voluntary nature.
The new student privacy guidance is available here.
Resources:
Catherine Gewertz, “U.S. Ed. Dept. Warns Districts to Step Up Student Privacy Protections for SAT, ACT,” Education Week: High School & Beyond, May 24, 2018.
Author: JCM
[bookmark: _Toc515002218]News
[bookmark: _Toc515002219]DeVos Testimony Generates Controversy
In a hearing Tuesday that generated significant pushback from advocates, Secretary of Education Betsy DeVos described her vision for the U.S. Department of Education to the House Committee on Education and the Workforce.
DeVos decried the shootings which took place in Parkland, Florida and Santa Fe, Texas this year in her opening remarks.  “This administration is committed to keeping our nation’s students and teachers safe at school,” she said, adding “I’ve directed my Department to do everything within the law to encourage those States and districts affected to take advantage of flexibilities so new funds appropriated under Title IV are useful.”  Beyond that mention, however, there was little discussion of DeVos’ Federal Commission on School Safety and what it hopes to accomplish.
DeVos clashed with Democrats on the Committee over a number of issues, including immigration.  The Secretary did note that precedent has been set by the Supreme Court, confirming an obligation to offer education to all students regardless of immigration status.  But when asked by Representative Adriano Espaillat (D-NY) whether she believed school principals and teachers had a responsibility to report undocumented students, she said “that’s a school decision.”  “It’s a local community decision…. These issues are State and local issues to be addressed and dealt with.”
Civil rights groups blasted DeVos’ comments the same day, saying they ran afoul of the precedent set in the Plyler v. Doe case to which DeVos had referred.  The American Civil Liberties Union claimed that “[a]ny school that reports a child to ICE would violate the Constitution,” while the Lawyer’s Committee for Civil Rights Under Law said the impact could be more indirect.  “The suggestion that individual schools should have discretion to determine if and when to report undocumented students flies in the face of well-settled and long-standing Supreme Court precedent which makes clear that no student should be denied the right to a public education based on their immigration status,” said organization president Kristen Clarke, adding that DeVos’ comments “could very well have a chilling effect on families seeking to attend and enroll in our public schools, and invite mischief from schools across the country.”
The Secretary faced tough questions on her proposed reorganization of the Department of Education’s Office for Civil Rights (OCR).  Representative Marcia Fudge (D-OH) told DeVos she was concerned about the Office’s performance, and asked DeVos to explain her idea of “vigorous enforcement of civil rights.”  DeVos said that she would consider following and enforcing the law as stated to fulfill the Office’s mission and denied that she had or would attempt to dismantle and defund the Office.
Representative Mark Takano (D-CA) then grilled DeVos about three agency employees who had worked in the banking and credit card industry before and are now tasked with selecting a contractor for a potential student aid card.  DeVos said she was confident that the “appropriate delineation of duties” were in place to prevent conflicts of interest, adding that “[a]ll of those who work within the Department of Education take their ethics agreements very seriously and are bound to them and operate accordingly.”
Resources:
Michael Stratford, “DeVos: Schools Should Decide Whether to Report Undocumented Kids,” Politico, May 22, 2018.
Valerie Strass, “Five Basic Things Education Secretary Betsy DeVos Wouldn’t – or Couldn’t – Answer at House Hearing,” Washington Post, May 22, 2018.
Author: JCM
[bookmark: _Toc515002220]ED Investigating Whether Yale Discriminates Against Men
The U.S. Department of Education’s (ED’s) Office for Civil Rights (OCR) is investigating whether Yale University discriminates against men and has violated Title IX of the Education Amendments of 1972.
The complaint was filed with OCR by a doctoral student from the University of Southern California who is unaffiliated with Yale.  In his complaint, the student argues that Yale initiatives designed to exclusively support women, such as scholarships for women and a program to train women in political campaigning, are discriminatory against men because women are no longer an underrepresented group in higher education, as they make up the majority of students.
“Women are an ever-increasing majority in colleges,” the student said.  “Male students are far more likely to drop out.  Also, younger men are making less money than women despite working in more hazardous jobs.”  A 2016 Census Bureau report, though, found that the median pay of young women is still $11,000 less than that of their male counterparts.
This Title IX complaint is an unusual one, as most accusations of Title IX violations in higher education relate to mishandling of sexual assault cases or discrimination related to athletics.
OCR began its investigation last month, but it is unclear when it will issue final determinations.
Resources:
Jeremy Bauer-Wolf, “Student Wants to ‘End Affirmative Action for Women,’” Inside Higher Ed, May 21, 2018.
Author: KSC
[bookmark: _Toc515002221]Federal Judge Sides with Virginia Transgender Student
A federal judge in Virginia on Tuesday said that a Gloucester County transgender student has the right to use the school restroom that corresponds to his gender identity.  The student, Gavin Grimm, has graduated high school since first filing a lawsuit against the Gloucester County School Board, but the ruling will have implications for other transgender students.
The case in question was set to be considered by the U.S. Supreme Court last year, but after the Trump administration withdrew guidance issued under President Obama, which stated that policies requiring students to use the bathroom matching their sex at birth violate Title IX of the Education Amendments of 1972, the Supreme Court sent the case back to the lower court in light of the administration’s new policy.
The United States District Court for the Eastern District of Virginia ruled in Grimm’s favor this week, relying on the argument supported by the Obama administration.  Courts across the country have issued conflicting rulings on whether school policies requiring students to use the restroom corresponding to their sex, not their gender identity, violate Title IX and the equal protection clause of the U.S. Constitution.  Until the Supreme Court weighs in on the issue, schools and districts will continue to face ambiguity regarding legal precedent for these types of policies.
The Gloucester County School Board has not said whether it plans to appeal the ruling.
Resources:
Moriah Balingit, “Court Sides with Transgender Va. Student in His Fight to Use the Boys’ Bathroom,” Washington Post, May 22, 2018.
Author: KSC
[bookmark: _Toc515002222]Organizations Ask for More from School Safety Commission
In a letter dated May 18th, the same day a school shooting took place in Santa Fe, Texas, a number of national organizations asked Secretary of Education Betsy DeVos for more information on Federal Commission on School Safety, of which she is the chair.
The Commission consists of just four cabinet secretaries and is headed by DeVos and housed at the U.S. Department of Education.  Though the Secretary had promised to include teachers on the commission, the opportunity for public input has to this point been limited to an ability to submit comments via e-mail.  The Commission has promised meetings with “students, parents, teachers, school safety personnel, administrators, law enforcement officials, mental health professionals, school counselors, security professionals and other related stakeholders.”  The only meetings it has held, however, have been by invitation only and have not been made available live to the public.  A meeting was held on May 17th, but the meeting was closed and was not live-streamed; video was not available until the following week.
The letter from the organizations – including the School Superintendents Association, the American School Counselor Association, the Council of Chief State School Officers, the National Association of Elementary School Principals, the National PTA, and others – asks for more information on how the Commission plans to “meaningfully engage” more stakeholders.  “Regrettably,” it reads, “there have been no further public announcements or specific details provided regarding meaningful opportunities for concerned citizens, practitioners and experts in the field to engage with the Commission…. We strongly believe that the Commission, and ultimately America’s children, would greatly benefit from a collaborative effort where we can share our working knowledge about how improving access to school mental health services; facilitating coordination between schools, law enforcement and community agencies; balancing physical and psychological safety; and promoting a positive school climate all contribute to safe schools.”
The letter regarding the school safety commission is available here.
Author: JCM
[bookmark: _Toc515002223]Senate Democrats Protest Changes to Civil Rights Procedures
In a letter sent Tuesday to Secretary of Education Betsy DeVos, 17 Senate Democrats take issue with recent updates to the Case Processing Manual used by the Office for Civil Rights (OCR).  In the letter, they express concern with the new policy of dismissing allegations made by “serial complainers.”  But “[d]ismissing multiple complaints, without investigation, from the same advocacy group or individuals,” they say, “ignores OCR's responsibility to address systemic bias or discrimination.”
The Senators say the additional new standards for dismissal, many of which rely heavily on the discretion of individual investigators, are not the proper way to handle what DeVos characterizes as a significant backlog within the Office.  Instead, they say, OCR should hire more staff to investigate and resolve these complaints.  The letter says they are “concerned the protocol for dismissing complaints, without investigation, both undermines the effectiveness of OCR and relinquishes its mission to address both singular and systemic bias, discrimination, and lack of access.”  They also raise concerns that the new protocol may “be both illegal and violate OCR’s mission.”
The letter asks OCR to provide a breakdown of the complaints which have been dismissed without investigation since the new protocol was put into place.  It also asks for a description of the process used to develop the new manual and how specific provisions – for example, the instruction to dismiss similar allegations “based on the same operative facts” – will be addressed.  Finally, they ask OCR to provide some evidence that there are guardrails to ensure protection of students and the investigation and addressing of systemic issues.
The letter regarding the Case Processing Manual is available here.
Resources:
Andrew Ujifusa, “Changes to Civil Rights Probes Under Betsy DeVos Alarm Democrats,” Education Week: Politics K-12, May 23, 2018.
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[bookmark: _Toc515002224]ED Provides Details on Public Service Loan Forgiveness
The U.S Department of Education (ED) recently updated its website with information on a new “fix-it” fund for the public service loan forgiveness program authorized by Congress in March.  Unfortunately, the information provided by ED seems to have folks even more confused than before the new web page went live.  Hopefully, folks will be able to figure out the details before the new fund is expended.
Earlier this year, Congress set aside $350 million to help public servants who had spent years making student loan payments only to find that they were not correctly repaying their loans.  The fix-it fund gave ED 60 days to come up with a plan for distributing the money, which it released this week.  ED is referring to this fund as the “temporarily expanded” public service loan forgiveness program.
The public service loan forgiveness program dismisses any remaining balance for any decade-long public servant in the government or non-profit sector who meets three additional criteria. First, 120 payments have to be made on time and in the exact amount due. Second, public servants need to have federal direct loans. Perkins loans or the old Federal Family Education Loans (FFELs) would not qualify. Nothing about the fix-it fund changes any of this. The change comes in the third criterion.
Public servants hoping to use this mechanism are supposed to be in a repayment plan in which payment depends on income and thus fluctuates each year depending on what the borrower can afford to pay.  Unfortunately, many public servants were in the wrong repayment plan, such as a graduated or extended repayment plan, and were thus ineligible.  The new fund will allow some of the people who were in a list of formerly ineligible repayment plans into the loan forgiveness program if they apply for the exception before the $350 million runs out.  Only people who paid more than they would have under an income-driven repayment plan on their most recent monthly loan payment and the one 12 months ago will be eligible.
If a borrower meets all three criterion, including the newly expanded third criterion, they can apply for the program by sending an email with the required information to TEPSLF@myfedloan.org.  ED is providing a template for that email on the new web page.  While it is possible that Congress will appropriate more money, relying on Congress to do anything in a timely manner could be a risky bet.  Borrowers interested in this loan forgiveness should apply as soon as possible if they want to get in before the money runs out.
Resources:
Michelle Hackman, “Education Department Announces Plan to Help Some Borrowers Seeking Loan Forgiveness,” Wall Street Journal, May 23, 2018.
Ron Lieber, “How to Apply for the Public Service Loan Forgiveness Fix-It Fund,” New York Times, May 23, 2018.
Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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