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[bookmark: _Toc41647720]ED Statements on HEERF Guidance Confuse Colleges
The U.S. Department of Education (ED) recently released a statement regarding the non-binding guidance issued in relation to the Higher Education Emergency Relief Fund (HEERF) authorized under the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  The statement can be found on the HEERF’s main page in bright red lettering. While the purpose of this statement is to specify enforcement of specific issues under the HEERF, it also paints an interesting picture on how ED will handle the authority of non-binding guidance issued by the agency.
The underlying issue for the HEERF is the eligibility of students receiving assistance under the two halves of the funding: emergency student financial aid and the institutional portion.  Since the CARES Act was signed into law, ED issued a frequently asked questions document regarding the use of the HEERF, which states that only students who are or could be eligible to participate in programs under Section 484 in Title IV of the Higher Education Act (HEA) of 1965, as amended, may receive emergency financial aid grants.  This guidance excludes students like those granted Deferred Action for Childhood Arrivals (DACA) status.  ED explains that this is specific to the distribution of emergency financial aid grants and does not apply to the use of HEERF institutional allocations to cover any costs associated with significant changes to the delivery of instruction due to the coronavirus. 
ED’s statement says that the agency “will not initiate any enforcement action based solely on these statements because they lack the force and effect of law.”  This is in reference to a statement on ED’s guidance portal that “guidance documents lack the force and effect of law.”  According to ED’s guidance portal, “guidance documents represent the ED’s current thinking on a topic…they do not create or confer any rights for or on any person and do not impose any requirements beyond those required under applicable law and regulations.”  Per ED’s statement, this “applies to all of the Department’s guidance except as authorized by law or as incorporated into a contract.”
ED added confusion over Memorial Day weekend when it filed a response to a recent lawsuit brought by the California Community College System.  The College system filed a lawsuit regarding ED’s interpretation regarding the eligibility of students for emergency federal student aid, arguing that this interpretation excludes undocumented and international students, as well as those who are ineligible for student aid for a host of other reasons, including having poor grades or having defaulted on student loans.  ED’s response to the lawsuit calls for the case to be dismissed, arguing that the college system faces no harm by this interpretation. 
“The guidance is non-binding, and [ED] has indicated that, in the absence of a final determination issued with the force and effect of law, [ED] cannot, and will not, enforce the guidance against any institution of higher education.”  ED’s response went on to claim that, “plaintiffs thus ask for a court order that would allow them to do what they already can do – distribute the portion of [the HEERF] designated for emergency financial aid grants to students in the manner they choose…subject to other applicable law.”
However, ED’s HEERF statement goes on to say that, in contrast, the underlying statutory terms in the CARES Act are legally binding, as are any other applicable statutory terms, including the restriction in 8 U.S.C. § 1611 on eligibility for federal public benefits including such grants.  ED uses that portion of federal code, which excludes non-eligible aliens from receiving federal public assistance, to justify its interpretation of the CARES Act emergency financial aid grants eligibility, reiterating its belief that the emergency financial aid grants may only be given to those who are or could be eligible to participate in programs under Section 484 in Title IV of the HEA.  ED’s response to the lawsuit included similar language.  In that response, ED says that, aside from what’s in the CARES Act, other federal laws bar undocumented people from receiving federal aid – including the emergency grants.  The attorneys argued the case should be dismissed because the community colleges are unlikely to prove their case that undocumented students should be eligible for the grants.
Going beyond the HEERF issue, this statement from ED and the response to the lawsuit clarifies that guidance documents are not enforceable.  Therefore, if ED seeks to initiate an enforcement action, or seek a recovery of funds, the basis for such actions must be rooted in statutory or regulatory language.  This would seem to be in line with recent proposed changes to 2 CFR Part 200 that would prohibit federal awarding agencies from referring to non-authoritative guidance in grant award notifications provided to grantees. ED’s statement also helps to reiterate that if there is any conflict between non-binding guidance and the plain reading of an authorizing statute, the statutory language is controlling. 
Resources:
Kerry Murakami, “Continued Confusion Over CARES Act Money,” Inside Higher Ed, May 27, 2020.
Author: SAS
[bookmark: _Toc41647721]DeVos to Issue Regulation on CARES Act Equitable Services 
In a scathing letter to the Council of Chief State School Officers (CCSSO) late last Friday, Secretary of Education Betsy DeVos said she would soon issue a regulatory interpretation of the Coronavirus Aid, Relief, and Economic Security (CARES) Act that would cement the interpretation published last month in guidance.
That guidance instructed districts to allocate services to private schools based on their whole enrollment, not just on the number of low-income private school students who live within their boundaries.  It also suggested that the services provided benefit all students and teachers at private schools, not just those as risk of falling behind.  It was broadly popular among private school advocates, but State and local leaders – as well as lawmakers in Congress – have said that it is inequitable and contrary to the language of the CARES Act, which states that equitable services to private schools must be offered “in the same manner” as they are under section 1117 of the Elementary and Secondary Education Act (ESEA).  Because guidance documents are nonbinding, a number of States and districts have stated publicly that they would follow section 1117 instead.
DeVos’s letter says that State education chiefs, represented by CCSSO, “fundamentally misunderstand” the CARES Act.  “There is nothing in the act suggesting Congress intended to discriminate between children based on public or nonpublic school attendance, as you seem to do,” she writes.  “The virus affects everyone.”
This led DeVos to suggest in her letter that districts have a “reflex to share as little as possible with students and teachers outside their control,” denying private school teachers and students the services “to which they are entitled.”  She also writes that the U.S. Department of Education (ED) will issue regulations “in the coming weeks” regarding equitable services.  Those regulations would be binding on States and districts.  DeVos further suggests that States place an amount of funds representing the difference between the two calculation amounts – the one reflecting the methodology in Section 1117 and the one outlined in the guidance – into an escrow account until the regulations are finalized.  ED anticipates a 30-day comment period, but says this should not present an obstacle to getting funds to schools before the beginning of the 2020-21 school year.  This statement, too, has frustrated school leaders who note that funds can be used to reimburse expenses dating back to mid-March, and that Congress has instructed both ED and States to spend CARES Act money as soon as possible.
The House of Representatives passed legislation earlier this month which states that the private school share calculation should follow Title I of ESEA.  Should that legislation pass the Senate and be signed by the President, it would eliminate DeVos’s ability to regulate as she intended.  However, private school groups are lobbying Congress and the White House on this topic, stating that if private schools collapse, it would cost billions to have those students absorbed back into the public school system.  That point was also noted in the letter from DeVos.
Resources:
Andrew Ujifusa, “DeVos to Release Rule Cementing COVID Aid Push for Private School Students,” Education Week: Politics K-12, May 26, 2020.
Erica L. Green, “DeVos Demands Public Schools Share Pandemic Aid with Private Institutions,” The New York Times, May 27, 2020.
Author: JCM
[bookmark: _Toc41647722]Congressional Democrats Introduce Childcare Stabilization Legislation
Chairwoman of the House Appropriations Subcommittee on Labor, Health and Human Services, Rosa DeLauro (D-CT), Chairman of the House Committee on Education and Labor, Bobby Scott (D-VA), and Ranking Member of the Senate Committee on Health, Education, Labor, and Pensions, Patty Murray (D-WA), introduced a bill this week called the Child Care is Essential Act which will establish a stabilization fund for childcare programs. 
The bill provides $50 billion for the stabilization fund, which will be created within the current Child Care Development Block Grant program, administered by the Department of Health and Human Services.  The funds would be used to assist childcare facilities facing financial difficulties due to closures, as well as help those facilities prepare to safely reopen when appropriate.  In addition, the funds can be used to provide tuition relief to needy families and would require that childcare providers continue paying their staff.  The funds would be targeted toward providers that serve underserved populations. 
The legislation has not yet been scheduled for a vote at the Committee-level or on the full House floor. 
Resources: 
House Committee on Education and Labor Press Release, “DeLauro, Scott, Murray, Members Introduce $50 Billion Child Care Stabilization Fund Legislation,” May 27, 2020.
Author: KSC
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[bookmark: _Toc41647724]Appeals Court Hears Transgender Student Rights Case
The U.S. Court of Appeals for the 4th Circuit heard arguments on Tuesday in a case that has garnered nationwide attention on the issue of accommodations for transgender students in schools.  The case involves a student, Gavin Grimm, from Gloucester, Virginia who has since graduated high school but sued his local school board after it adopted a policy in 2014 requiring students to use the restroom associated with their biological sex, not gender identity. 
The case made its way to the U.S. Supreme Court in 2016, but it was sent back to the lower courts for reconsideration following the Trump administration’s rescission of federal guidance directing schools to accommodate transgender students based on their gender identity.  
The appeals court that heard arguments this week seemed split on whether requiring a student to use facilities based on sex is a violation of Title IX of the Education Amendments of 1972, which prohibits sex discrimination in education programs receiving federal funds, and the Equal Protection Clause of the U.S. Constitution.  At least one judge questioned whether the issue is one for Congress to take up and provide clarification on whether Title IX includes protection from discrimination based on gender identity or only biological sex, while another made note of the stigma transgender students face when required to use separate single-use restrooms.  In addition, the panel indicated that an upcoming Supreme Court case on whether protections against sex discrimination in the workplace under Title VII of the Civil Rights Act of 1964 cover transgender individuals may be relevant to this case. 
Tuesday’s arguments were conducted virtually due to the COVID-19 pandemic.  A decision from the 4th Circuit is expected to take months. 
Resources:
Mark Walsh, “Federal Appeals Court Appears Divided on Transgender Rights in Gavin Grimm Case,” Education Week: School Law Blog, May 26, 2020.
Author: KSC
[bookmark: _Toc41647725]Special Education Advocates Ask for COVID-19 Flexibility
A group of special education advocates has written to Congressional leaders, asking lawmakers to provide for a waiver of the requirement under the Individuals with Disabilities Education Act (IDEA) that school districts maintain the same level of fiscal effort year to year.  The groups note that States are cutting budgets and schools are working to reorient existing funds to respond to the pandemic and meet student needs, and that penalties for failure to maintain State-level effort would be further detrimental to schools.
“Unfortunately, the maintenance of effort requirements in IDEA do not have a pandemic exception,” says the letter.  “Specifically, the IDEA local maintenance of effort requirements do not allow districts to adjust their special education funding that they had previously, and in good-faith, dedicated to special education efforts.”
The Secretary of Education filed a report with Congress last month as required by the Coronavirus Aid, Relief, and Economic Security (CARES) Act asking for additional flexibility under some federal statutes on behalf of States.  However, that request did not include waivers for IDEA.  The IDEA maintenance of effort requirements mandate that districts spend at least the same amount of money on special education as they did in the previous year, and does not provide an exception for districts experiencing a precipitous decline in State and local resources, as other laws do.
The letter is signed by AASA (the School Superintendents Association), the Association of School Business Officers, Council of Administrators of Special Education, the National Association of State Directors of Special Education, the National Association of School Psychologists, and the National School Boards Association. 
The letter on IDEA waivers is available here.
Resources:
Evie Blad, “Groups Seek to Ease Spec. Ed. Funding Mandate as Schools Respond to Pandemic,” Education Week: Politics K-12, May 27, 2020.
Nicole Gaudiano, “School Districts Need IDEA Spending Flexibility, Education Groups Say,” Politico, May 27, 2020.
Author: JCM
To stay up to date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
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