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Due to the Memorial Day holiday, Congress has been in recess this week and will resume its session on Monday, June 5th. 
Legislation and Guidance 
Federal Appeals Court Backs Wisconsin Transgender Student
The United States Court of Appeals for the Seventh Circuit sided with a Wisconsin transgender student this week, ruling that a school district’s policy requiring students to use the restroom corresponding to the sex on their birth certificate violates federal anti-discrimination law as well as the U.S. Constitution. 

The three-judge panel ruled unanimously that a Wisconsin student’s school district must allow him to use the restroom matching his gender identity because “[a] policy that requires an individual to use a bathroom that does not conform with his or her gender identity punishes that individual for his or her gender nonconformance, which in turn violates Title IX” (Title IX of the Education Amendments of 1972 prohibits sex discrimination in any federally-funded education programs).  The Court also found that the school district’s policy was in violation of the Fourteenth Amendment Equal Protection Clause under the U.S Constitution. 

The case decided this week marks the first time a federal appeals court ruled in favor of accommodating a transgender student without relying on the now-revoked Obama Administration guidance on Title IX – an important distinction from the high-profile case out of Virginia on this same issue that was initially set to be heard by the U.S. Supreme Court this term.  Following the Trump Administration’s rescission of the Obama-era guidance on Title IX, the Supreme Court sent that case back down to the lower court to be reconsidered in light of the changes.  
While this week’s decision only sets a precedent for the Seventh Circuit, which includes Illinois, Indiana, and Wisconsin, other appeals courts may follow suit in future cases on this issue.
Resources:
Emma Brown, “Appeals court sides with transgender student in Wis. school bathroom case,” Washington Post, May 30, 2017. 
Mark Walsh, “7th Circuit Appeals Court Rules for Transgender Student on Restroom Use,” Education Week: School Law Blog, May 30, 2017. 
Author: KSC
News
ED Announces New Hires
The U.S. Department of Education (ED) announced a number of new senior staffers this week.  Kathleen Smith will serve as a senior adviser to the Assistant Secretary in the Office of Postsecondary Education.  Smith previously worked for Senate Education Committee Chairman Lamar Alexander (R-TN) on higher education issues, and will serve as Acting Assistant Secretary until an Assistant Secretary can be nominated and confirmed by the Senate.  
Steven Menashi will become the Deputy General Counsel for postsecondary education and will serve as Acting General Counsel for the agency, replacing Phil Rosenfelt, who has held that role since January.  Menashi is a conservative law professor at George Mason University in Virginia who has written extensively about the role of the federal government.  In a 2010 law review article, Menashi said that he believes the First Amendment prevents the federal government from placing any restrictions on private religious schools, even if they accept publicly funded vouchers.  Secretary of Education Betsy DeVos came under fire from Democrats last week during testimony before a House Appropriations subcommittee when she espoused a similar view, indicating that she believes States, not the federal government, should decide what protections come with those vouchers.
Nathan Bailey will now serve as ED’s Communications Director.  Bailey, like DeVos, is a native Michigander and will be delegated the duties of the Assistant Secretary for Outreach and Communications.  

Finally, Jose Viana will serve as Assistant Deputy Secretary and Director for the Office of English Language Acquisition.  Viana most recently served as the administrator of the Migrant Education Program in North Carolina.

Resources:
Andrew Kreighbaum, “Department of Education Announces More Hires,” Inside Higher Ed, June 1, 2017.
Author: JCM

To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.

© Brustein & Manasevit, PLLC 2017
Contributors: Julia Martin and Kelly Christiansen
Posted by the California Department of Education, June 2017
www.bruman.com

www.bruman.com


