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[bookmark: _Toc42254857]MOE Guidance for CARES Act Suggests New Tests
The U.S. Department of Education (ED) has released a “frequently asked questions” (FAQs) document addressing its expectations for compliance with the maintenance of effort (MOE) requirement in the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  The CARES Act says that States must “maintain support for elementary and secondary education, and State support for higher education,” in fiscal years 2020 and 2021 at least at the “levels of such State’s support… provided in the 3 fiscal years preceding.” 
In the guidance, ED clarifies that it views this as two separate tests or requirements, rather than one single requirement.  States may use either the applicable federal fiscal years, or the State fiscal years starting with the one that aligns with school year (SY) 2019-2020.
ED notes that the CARES Act does not define a methodology for determining “level of support,” but sets out a number of guidelines.  It says that States must measure support at the K-12 level in a way that includes funds provided through “the principal funding mechanisms through which a State provides support” for elementary and secondary education, be consistent from year to year, and be substantiated with “adequate documentation.”  States may also choose to determine levels of support solely on the basis of State formula funding, and/or by included “categorial and other support.”  That amount can be calculated in the aggregate, or on a per-student basis.  However, States may not include support from private donors or federal funds (ED does not state explicitly whether CARES Act money may be used to support MOE calculations, but given the exclusion of federal funds as a category the answer is likely that they may not).
At the higher education level, States must include only State support, not local government contributions, allocated by the “principal funding mechanisms” through which the State supports institutions of higher education.  This must include State need-based financial aid and, like K-12 funding, must be consistent from year to year and be supported by adequate documentation.  Higher education funding calculation must exclude private donations, federal funds, tuition and fees paid by students, and support for capital projects or research and development.  As with K-12 funding, that support can be calculated on an aggregate or full-time-equivalent enrollment basis.
The guidance says that ED will collect baseline data starting September 1, 2020, and will collect data for subsequent years approximately 90 days after the end of the fiscal year.  This means States must determine the methodology they will use for both K-12 and higher education support by this fall in order to provide that baseline data.
ED further acknowledges that the statute gives the agency the ability to waive the MOE requirement in States that experience a “precipitous decline in financial resources.”  However, the document declines to define “precipitous,” saying that it will rely on the “plain language meaning” of the word, referring to an “abrupt, steep drop.”  If a State failed to maintain effort on a per-student or aggregate basis, ED will determine whether the percentage of State revenues spent was at least as high as in baseline years, whether the decrease in support was due to the COVID-19 pandemic, and whether the State took steps to “ameliorate” levels of support between fiscal years 2020 and 2021.  These factors will inform the decision to grant a waiver.  If a State fails to meet the statutory standard and is not granted a waiver, ED notes that the department “generally would be entitled to recover the full amount” of Governor’s Emergency Education Relief (GEER) and Elementary and Secondary School Education Relief (ESSER) money from the State.
The MOE FAQs document is available here.
Author: JCM
[bookmark: _Toc42254858]House Releases Infrastructure Bill with Little Help for Schools
The House of Representatives Transportation and Infrastructure Committee released legislation this week designed to improve transportation and make it more environmentally friendly.  The $500 billion bill is a smaller version of a comprehensive “infrastructure package” that Congressional leaders and the White House have been promising for over a year.  Among the pieces trimmed from this more streamline legislation was the Rebuilding America’s Schools Act, which would have dedicated funding to modernizing aging schools.  This bill contains no new money for schools.
The legislation does, however, provide additional funding and updates to the Safe Routes to School program, a U.S. Department of Transportation (DOT) initiative that encourages walking and bicycling to schools.  It also instructs the Department of Transportation to create nationwide regulations on school buses, including mandating a seatbelt for each seat on buses and determining requirements for automatic braking systems.  DOT would also be instructed to review and recommend technologies to enhance school bus safety, like cameras and audible warning systems to prevent illegal passing, as well as the potential cost of that equipment.
The bill may pass the House if legislators are able to find the time in the schedule before the July 4th recess.  However, the significant requirements for “green” infrastructure in the bill, and its anticipated costs, will likely make it a non-starter in the Senate.
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[bookmark: _Toc42254859]Democrats Calling for More COVID-19 Education Funding
A group of more than 100 House Democrats sent a letter to Congressional leaders this week requesting $305 billion in the next COVID-19 relief bill for an education stabilization fund for K-12 schools. 
A democratic bill recently passed by the House but with little hope of approval in the Senate included approximately $90 billion total for an education stabilization fund, but only $58 billion of that would be reserved for K-12 schools.  “Given the decreases in state revenues that support education funding and the new expenses facing schools in adapting to the new learning environment, State education budgets across the U.S. will struggle to meet the long-term demands of providing high-quality learning to all their students,” the letter says.  House Democrats signing onto this week’s letter point to an analysis from the Center for Budget and Policy Priorities – a left-leaning think tank in Washington, D.C. – on State revenue shortfalls in justifying their request for $305 billion. 
This week’s request from House Democrats is the highest amount presented to Congress thus far as stakeholder groups have lobbied Members of Congress for additional education funding.  Two key House Democrats that work with education, Chairwoman of the House Appropriations Subcommittee on Labor, Health and Human Services, and Education, Rosa DeLauro (D-CT), and Chairman of the House Committee on Education and Labor, Bobby Scott (D-VA), did not sign onto the letter. 
Resources:
Andrew Ujifusa, “Lawmakers Seek Over $300 Billion for Public Schools in Next COVID Relief Bill,” Education Week: Politics K-12, June 3, 2020.
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[bookmark: _Toc42254860]OCTAE Issues New AEFLA Pandemic FAQs
The U.S. Department of Education’s (ED’s) Office of Career, Technical, and Adult Education (OCTAE) released new guidance for adult education programs during the current CVOID-19 pandemic.  This frequently asked question (FAQ) document focuses on distance education, measurable skills gains, and reporting requirements.  This FAQ document builds off of previously-released guidance from OCTAE since the pandemic was announced in March.
According to this guidance, in light of the pandemic and the program closures that came about as a result, local providers may enroll new students in distance education programs without administering the pre-test approved by the National Reporting System (NRS).  However, this should be in accordance with the State’s program year (PY) 2019 assessment policy, revised to allow local programs to exempt students enrolled in distance education programs from pre- and post-testing, as discussed in in a prior OCTAE memo.  Also, the local provider still must determine if the student is eligible for AEFLA services.  For example, if a student is determined to be an eligible individual under AEFLA, the local provider can enroll that student as a participant once he or she has accumulated 12 contact hours.  All eligible individuals who have 12 contact hours must be reported in the NRS, regardless of whether an NRS-approved pre-test was administered.  The local provider should administer an NRS-approved pre-test in accordance with the State assessment policy “as soon as feasible.”
Additionally, the FAQs note that during the COVID-19 pandemic, a local program may use other assessment methods to provisionally assign an Education Functioning Level (EFL) for the purpose of placing students into the NRS when an approved NRS test cannot be administered.  A State may consider a number of options for EFL placement of students that could not be tested.  For example, a State may allow informal assessments that are content-driven or performance-driven such as locator tests, criterion-referenced tests, or authentic assessments, or a State may choose to include crosswalks between informal assessment benchmarks to EFL levels.  Local programs must administer NRS-approved pre-tests as soon as feasible and adjust the initial provisional EFL placement based on the pretest score.
If a program participant was provisionally placed in an EFL, they can still achieve a Measurable Skill Gain (MSG) under the program.  First, a participant can achieve an EFL gain.  This can be achieved based on:
· An NRS-approved pre- and post-test administered in accordance with a State’s assessment policy;
· Earning Carnegie Unit credits or other State-recognized credits while enrolled in an adult education secondary program; or
· Exiting the adult education program and enrolling in postsecondary education.
In the case of pre- and post-testing, a participant cannot achieve an MSG if the participant’s EFL placement was provisionally assigned using an informal assessment method.  MSG can only be achieved if the provisionally-assigned EFL is later adjusted based on an NRS-approved pre-test score.  The participant may, however, achieve an MSG with a provisionally-assigned EFL under the other two methods. 
Second, a participant can achieve an MSG by attaining a secondary school diploma or its recognized equivalent, as determined by the State.
Finally, the FAQs also clarify that States may use the same distance learning methods for adult education instruction in correctional facilities that they are using in the community, although this may be limited due to the lack of internet access inside of correctional facilities.  ED has provided guidance for institutions participating in the Second Chance Pell experiment regarding the opportunity to use distance learning to continue serving incarcerated students receiving Pell grants through this experiment.  ED reminds Second Chance Pell participants that distance learning requires regular and substantive interaction between instructors and students, and that telephonic communication or emails relayed by correctional program staff on behalf of students and from instructors to students are sufficient means to achieve the substantive interaction requirement as long as those interactions are provided regularly, on a scheduled basis, and initiated by the instructor.
As this guidance builds off of other documents released by OCTAE, you can find additional AEFLA FAQs at:
· OCTAE Program Memorandum 20-3;
· ED Fact Sheet: Select Questions Related to Use of Department of Education Grant Funds During the Novel Coronavirus Disease 2019; and
· OCTAE Program Memorandum 20-4.
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[bookmark: _Toc42254862]ED Tests the Waters on Paperwork Reduction in IDEA
In a notice published in the Federal Register Thursday, the U.S. Department of Education (ED) said it would offer limited flexibility in administrative requirements under the Individuals with Disabilities Education Act (IDEA) as a test.  The proposal would create new definitions for waivers under Section 609 of IDEA and offer flexibility to up to 15 States for a period of four years.  The stated goal of those waivers is to “increase the time and resources available for instruction” while maintaining civil rights protections and other safeguards.
States seeking waivers would be asked to include in their waiver applications:
· A description of how the State met public participation requirements, including stakeholder consultation and public hearings;
· A summary of public comments received;
· A description of “the procedures the State will employ to ensure that, if the waiver is granted, it will not result in a denial of free appropriate public education (FAPE) to any child with a disability, infringe on any applicable civil rights requirements, or result in a waiver of any procedural safeguards;”
· A description of the procedures used to ensure diverse stakeholders understand the State plan;
· Assurances regarding provision of written notice regarding services; and
· Assurances that the State will require consent from parents for a waiver of paperwork requirements; among others.
The notice does not specify which requirements of IDEA would be able to be waived by LEAs, but notes that it intends to focus on civil rights requirements, and that procedural safeguards under Section 615 of IDEA, or the right to a free and appropriate public education, cannot be waived.  
ED asks for comments specifically on the tangential impact of the waivers, the impact on related services offered under Section 504 of the Rehabilitation Act, and the overlap between federal and State requirements for students with disabilities, among other topics.
Comments are due within 75 days of formal publication in the Federal Register.  The notice is available here.
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[bookmark: _Toc42254863]States Sue ED Over Title IX Regulations
Attorneys general in 18 States filed suit in the U.S. District Court for the District of Columbia on Thursday, asking a judge to vacate proposed regulations on sexual harassment and assault under Title IX of the Education Amendments of 1972.  The lawsuit asks for both an injunction to prevent the regulations from taking effect as well as invalidation of the rule itself. 
The complaint, led by the attorneys general of Pennsylvania, New Jersey, and California, says that the effective date of August 14th presents a substantial burden and anticipated costs on schools and colleges, especially when institutions are already struggling with a transition to distance learning and pressure to cut spending due to the COVID-19 pandemic.  It also states that the rule makes the definition of sexual harassment and assault “unlawfully narrow” rather than making it easier for students to report incidents. They also say that the procedural requirements will reduce the number of reports and investigations, discourage victims from filing formal, actionable complaints, and lead to schools dismissing complaints stemming from incidents that occur outside the boundaries of the new rule.  Finally, they say that the new rule is not a “logical outgrowth” of the draft rule or previous guidance, making it harder to comply with and a potential violation of the Administrative Procedures Act.
Resources:
Juan Perez, Jr., “18 States Sue DeVos to Block Title IX Rule,” Politico, June 4, 2020.
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[bookmark: _Toc42254865]ED OIG Submits Semiannual Report to Congress
The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) submitted its 80th Semiannual Report to Congress last month, which outlines and addresses the actions that the OIG took between the period of October 1, 2019 and March 30, 2020.
Over the six-month period covered in the report, the OIG issued 10 reports, including on the administration of disaster relief funding, charter school oversight, Federal Student Aid’s (FSA’s) oversight of heightened cash monitoring payments, colleges’ compliance with FAFSA verification, and FSA internal controls, among others.  
On OIG’s investigative side, the Office closed 26 investigations involving fraud or corruption and secured more than $15.5 million in restitution, fines, recoveries, and other methods.  Some criminal action was taken against individuals involved in these investigations, including related to student debt relief fraud, in-state tuition fraud, student aid fraud, fraud schemes at the K-12 education level, and public corruption. 
Finally, the OIG highlights its COVID-19 response, noting that it is in the planning stages for expected future audits and investigations related to funding under the Coronavirus Aid, Relief, and Economic Security Act (CARES) Act.  In addition, the OIG says that they have adjusted as needed in some cases with regard to open audits or upcoming audits to reflect the challenges many auditees are currently facing during the pandemic, such as the halt of in-person operations. 
The full Semiannual Report to Congress is available here. 
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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