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[bookmark: _Toc10806957]ED OIG Releases Semi-Annual Report to Congress
The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) recently submitted its semi-annual report to Congress outlining its activities from the period of October 1, 2018 to March 31, 2019.
In total during that six-month period, ED OIG issued 12 reports and recommendations and identified more than $712 million in questioned and disallowed costs under education programs.  In addition, the OIG closed 39 investigations involving fraud or corruption and secured more than $26.5 million in restitution, settlements, fines, recoveries, and forfeitures.  A number of individuals, including some school officials, faced criminal actions due to student aid fraud schemes and theft of K-12 education funds. 
ED OIG continued its audit work on State graduation rate calculation and reporting, issuing its final audit report on Utah’s compliance, and also conducted a review of the Office of Special Education Program’s implementation of the differentiated monitoring and support system.
ED OIG also participated in reviewing and providing comments on a number of regulations and legislation, such as borrower defense and gainful employment rules, and completed work on reviewing several of ED’s management and operation issues, including information technology security and financial management.  As a result of the ED management review OIG conducted, the Director of ED’s Office of Security, Facilities, and Logistics Services was reassigned and removed from the Senior Executive Service following the OIG’s finding that high-ranking staff in that office were carrying firearms in ED buildings without proper authorization. 
Finally, the OIG reviewed a sample of single audits obtained by States, local governments, colleges, etc. to review them for quality control, assigning each audit a score of “pass,” “pass with deficiencies,” or “fail.”  Of the 24 audits examined, 6 passed, 3 passed with deficiencies, and 15 failed. 
The full semi-annual report to Congress is available here. 
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[bookmark: _Toc10806959]Congress Passes Disaster Aid Bill 
On Monday evening, Congress passed a disaster relief package targeted at aiding State and local recovery operations for natural disasters which occurred in 2018 and 2019.  This package has had a long path to passage, ranging from conflict with the White House over the inclusion of additional funding for recovery following Hurricane Maria to concerns over the growing number of disasters eligible for funding under this package, despite the fact that the dollar amount available for relief remained constant.  The President signed the bill when he returned from international travel Thursday.
The House of Representatives attempted to pass the legislation via a unanimous consent request twice during a Congressional work period in late May.  Both times, a single objection prevented passage, and with the House in pro forma session during this period, a roll call vote could not be held.
The $19.1 billion bill (H.R. 2157) ultimately passed the House on June 3rd by a vote of 354-58, following passage in the Senate.  It provides $165 million for education disaster relief programs, to be allocated at the discretion of the U.S. Secretary of Education.  These programs are based on a framework established following Hurricane Katrina in 2005 and include Emergency Aid to Restart Operations (Restart) and Emergency Impact Aid.  Because of concerns that Congress’ allocation of aid between programs impeded disaster relief following Hurricanes Maria and Irma in 2017 or did not reflect actual need, in this particular bill legislators declined to set specific amounts for each program.
The Secretary of Education has not yet issued guidelines or solicited information on how it will allocate the disaster aid among States and programs.
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[bookmark: _Toc10806960]ED Publishes New Technical Assistance Guide for AEFLA
The U.S. Department of Education’s Office for Career, Technical, and Adult Education recently published a technical assistance guide, Determining Applicant Eligibility When Conducting a State Competition for Adult Education and Family Literacy Act (AEFLA) Funds.  The document provides guidance to States regarding their responsibilities to evaluate applicant eligibility for AEFLA funds.
The guide clarifies a State’s responsibility to evaluate an application for demonstrated effectiveness, which is a requirement for eligibility, and a State’s consideration of an eligible provider’s past effectiveness, which is one of 13 items for a State to consider when reviewing an application. 
The AEFLA regulations set out a uniform process for States to determine past effectiveness of an applicant.  The guide says that a State does have flexibility in choosing how many years of effectiveness data an applicant must submit and the level of effectiveness upon which the application will be screened, but notably, the guide says that a State cannot add new criteria or data elements to the definition of demonstrated effectiveness as set by the federal regulations.  That is, a State cannot be more restrictive than the federal definition when it comes to defining demonstrated effectiveness. 
In addition to outlining the process for determining applicant eligibility and effectiveness, the document includes a “State Application Review Guide” that States can use to evaluate whether the provider application the State drafts meets federal requirements to determine the eligibility of those providers that apply. 
The technical assistance guide is available here. 
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[bookmark: _Toc10806962]New Disaster Recovery Office Formed at ED
Assistant Secretary of Education for Elementary and Secondary Education Frank Brogan told lawmakers Wednesday that his agency is in the process of creating a new five-person Disaster Recovery Unit to manage and coordinate the U.S. Department of Education’s (ED’s) response to natural disasters.
The unit will have a director and four staffers, who will be responsible for coordinating ED’s work with other agencies and Congress, reviewing policies and procedures, and answering questions for grantees in the field.  Brogan said that ED had devoted more than “20,000 people hours” to disaster recovery work, and that “we ultimately believe that based on the number of natural disasters being identified and the amount of available dollars flowing to them through Congress that it was time that the Department of Education also install a full-time dedicated unit to be the nucleus of activities on these issues.”  Among the issues Brogan said he hoped the unit could address is the speed with which funds are drawn down and used for recovery and appropriate monitoring of those funds.  He also hoped to work with Congress to ensure that recovery funds were appropriated more quickly after specific disasters.
The announcement came during a hearing in the House Subcommittee on Early Childhood, Elementary, and Secondary Education that was designed to examine how ED had responded to disaster recovery needs and allocated funds.  Lawmakers expressed concern with the speed with which funds were getting to impacted areas – a concern shared by Brogan – but also that ED was not looking at the long-term impact of disasters.  Members highlighted the denial of a waiver from a California district to delay the testing period for students after a devastating forest fire, and requested more information from ED on student achievement in the wake of this and similar natural disasters.  
Resources:
Nicole Gaudiano, “Education Department forms Disaster Recovery Unit,” Politico, June 5, 2019.
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[bookmark: _Toc10806963]DeVos Sued Over ACICS Reinstatement 
Secretary of Education Betsy DeVos has been sued over her decision to reinstate federal recognition of the Accrediting Council for Independent Colleges and Schools (ACICS) last year after that accreditor’s recognition had been revoked by the previous administration. 
The Obama administration revoked ACICS’ accreditation in 2016 in response to what the U.S. Department of Education (ED) considered lax oversight of many for-profit schools, including the now-defunct Corinthian Colleges.  Secretary DeVos reinstated ACICS’ recognition last April, on an interim basis, following a court ruling that the Obama administration did not consider some key pieces of information in its decision to revoke ACICS’ federal recognition.  After reevaluating ACICS’ compliance with federal rules, DeVos fully reinstated the accreditor in October. 
Two students from Virginia College filed the lawsuit and are represented by Democracy Forward and the National Student Legal Defense Network.  The students are alleging that DeVos illegally reinstated ACICS’ recognition on an interim basis in April. 
Virginia College, which had been accredited by ACICS before the Obama administration’s action, was able to maintain its eligibility for federal student aid when DeVos provided ACICS with interim recognition last spring, despite the fact that the college was unable to find accreditation from any other agency.  The lawsuit argues that DeVos made a premature decision when she temporarily reinstated ACICS’ recognition and that there were conflicts of interest with regards to the ED officials who were working to evaluate ACICS’ compliance in the following months. 
That decision, the plaintiffs said, allowed Virginia College to continue operating when it should not have been able to offer educational programs.  The college’s parent company, the Education Corporation of America, collapsed months after the decision was made to continue accreditation.  The two students are requesting that their federal student loan debt be forgiven as part of their suit. 
Resources: 
Michael Stratford, “DeVos sued over reinstatement of for-profit college accreditor,” Politico, June 4, 2019.
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Registration for Brustein & Manasevit’s Fall Forum, Let’s Talk About Risk: Identifying, Managing, and Mitigating Risk, is now open. The event will be held in New Orleans, Louisiana on December 4-6, 2019. To view more information, including a draft agenda, and to register, visit www.bruman.com/events/forums. Attendees who register before July 1, 2019 will receive special early-bird pricing. 
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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