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Congress is scheduled to enter a two-week recess beginning on July 3rd in observation of the July 4th holiday. 
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[bookmark: _Toc42863815]ED Issues Interim Final Rule on HEERF Eligibility 
The U.S. Department of Education (ED) shared the text of an interim final rule late Thursday regarding which students can receive funding under the Higher Education Emergency Relief Fund (HEERF), authorized by the Coronavirus Aid, Relief, and Economic Security (CARES) Act. 
That rule closely follows the previous guidance issued by ED in April and defines “student” under the regulations as one who would be eligible for receiving Title IV federal student aid under the Higher Education Act.  However, it argues that students eligible for the Deferred Action for Childhood Arrivals (DACA) program would not be eligible for HEERF funds even absent the guidance because of an existing immigration law provision that prohibits undocumented immigrants from receiving federal assistance.
ED also emphasizes that HEERF funding runs parallel to Title IV federal student aid in many ways but is not identical.  It says, however, that students are not automatically exempt from Title IV requirements since CARES Act funding flows through Title IV systems.  It also argues that applying some of those requirements prevents “unscrupulous institutions” from using the grants to attract unqualified students for programming that provides little educational value.  Additionally, ED said that waiving certain requirements for Title IV – like the prohibition on previous drug offense convictions – was considered, but ultimately rejected as unfair to some students.
Notably, ED says it will not enforce “the Title IV eligibility interpretation announced in this rule against the distribution of HEERF funds that occurred prior to… publication.” Essentially, since the guidance was non-binding, it will not be enforced.  However, the regulations are binding as of the date of publication.
The regulation does not address the question of fully online students and their eligibility, leaving institutions to follow the guidance on that topic
Rep. Bobby Scott (D-VA), Chairman of the House Committee on Education and Labor, criticized the new regulations in a statement, saying they violate “both the language and intent of the CARES Act in order to prevent struggling students from getting relief during this crisis.”
ED had said on its website that it was in the process of drafting regulations.  ED has argued in pending litigation, including in arguments that took place on Monday, that its guidance on eligibility for HEERF funds is non-binding and therefore not ripe for judicial review.  The rule, however, would be binding.  The regulation will take immediate effect when it is published in the Federal Register, which ED has said would be June 15th.
The text of the interim final rule is available here.
Resources:
Michael Stratford, “DeVos Unveils Rule Blocking Emergency Relief Grants to Undocumented Students,” Politico, June 11, 2020.
Author: JCM
[bookmark: _Toc42863816]OSERS Issues Waiver Template for Tydings Amendment
The U.S. Department of Education’s (ED’s) Office of Special Education and Rehabilitative Services (OSERS) sent a letter to Chief State School Officers on Monday regarding waivers of Section 421(b) of the General Education Provisions Act, also known as the Tydings Amendment, for fiscal year 2018 Individuals with Disabilities Education Act (IDEA) Part B funds.  
The waiver authority was authorized by the Coronavirus Aid, Relief, and Economic Security (CARES) Act which was passed on March 27th.  OSERS is the last of ED’s program offices to release a template for States to apply for the Tydings Amendment waiver.  States have already had the opportunity to apply for the waiver for the Every Student Succeeds Act, Perkins Career and Technical Education State grants, and the Adult Education and Family Literacy Program. 
The IDEA waiver will permit State educational agencies and their subgrantees to use fiscal year 2018 Part B funds for one additional year beyond the Tydings period, meaning those funds will be available for obligation through September 30, 2021 and may be liquidated through December 30, 2021.  
States must complete the waiver template available here and submit it electronically to IDEAwaiver@ed.gov.  ED says it will approve the waiver requests in an expedited manner.
Author: KSC
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[bookmark: _Toc42863818]Additional Lawsuits Filed Over Title IX Regulation 
Secretary of Education Betsy DeVos is facing additional lawsuits this week over her final regulations related to how educational entities must handles instances of sexual assault and harassment under Title IX of the Education Amendments of 1972.  The New York Attorney General as well as the National Women’s Law Center have filed lawsuits, following the attorneys general in 18 States that sued last week. 
All of the lawsuits that have been filed allege that the U.S. Department of Education (ED) violated the Administrative Procedures Act (APA) – the law that outlines the processes agencies must follow when engaging in rulemaking.  Other education regulations promulgated by the Trump administration have been overturned in the courts based on APA-related violations.  In addition to the APA argument, the parties raise concerns over the feasibility of colleges and K-12 schools being able to implement the new regulations on ED’s required timeline – by August 14th – given the COVID-19 pandemic and its impact on education.  
The lawsuit says that the new rule “imposes onerous new procedural requirements on educational institutions, in the midst of the COVID-19 global pandemic, with a mere 87 days to implement the extensive changes to their policies, practices, and procedures.”
DeVos has not responded to any of the lawsuits thus far, but ED is expected to issue a response to the ACLU’s lawsuit by July 31st. 
Resources:
Bianca Quilantan, “New York Attorney General Sues DeVos Over Title IX Rule,” Politico, June 8, 2020.
Author: KSC
[bookmark: _Toc42863819]NASSP Releases Letter on School Resource Officers
Last week, representatives of the National Association of Secondary School Principals (NASSP) released a statement that addresses the recent protests against police brutality on black Americans.  The letter identifies how State-sanctioned violence is a source of trauma and frustration for black students and calls for school leaders to reach out in support.  The letter also recognizes how COVID-19, which already disproportionately isolates black students, compounds the suffering. 

NASSP asks school leaders to reject “complicit messages of silence” and “condemn not only overt racial violence but also the less obvious structural racism.”  The letter also asks school leaders to look at their school’s role in maintaining systemic racism through racial disparities in discipline policies, academic systems, and use of school resource officers.  NASSP recognizes that while some of these conversations may be difficult, school leaders must lead the dialogue.  Notably, this letter comes one day after the Minneapolis Public Schools Board unanimously voted to terminate its school resource officer contract with the city’s police department. 

The letter also voices frustration for the brutality against peaceful protestors and “the abrogation of our right to assemble peacefully.”  Lastly, NASSP commits to joining the “journey of empathy and learning until one day we can finally declare the horrors that ended the lives of George Floyd, Ahmaud Arbery, and Breonna Taylor a thing of the past.” 

The letter comes at a time when a large number of school districts and systems are debating whether or not to end relationships with local police departments that provide security and “school resource officer” services.

Resources: 
JoAnn Bartoletti and Paul Kruszynski, “An Open Letter to School Leaders”, National Association of Secondary School Principals, June 3, 2020. 
Author: ASB
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[bookmark: _Toc42863821]GAO Examines School Infrastructure Failures
The Government Accountability Office (GAO) released a report recently that surveyed districts and States about common school facilities’ issues and priorities.  The dual role that public school facilities have as primarily a place of education and secondarily as a civic haven for voting and emergency shelters, pressed Congress to include a provision in the Continuing Appropriations Act of 2019 for GAO to study the condition of public school facilities.  

School districts spend billions of dollars a year on building and renovating facilities at the nearly 100,000 K-12 public schools nationwide.  The report examines (1) the common facility condition issues school districts identify in public schools and how they have done so and (2) school districts’ highest priorities for their school facility renovations and updates, as well as how districts and States fund them. 

In the report, GAO found that districts’ highest priorities for school facilities were improving security (an estimated 92 percent), expanding student access to technology (87 percent), and addressing health hazards (78 percent).  About half (an estimated 54 percent) of districts need to update or replace multiple systems like heating, ventilation, and air conditioning (HVAC) or plumbing, interior light fixtures, and roofing.  An estimated one-third of schools need HVAC system updates.  

Based on the GAO survey, funding for school facilities for about half of districts nationwide primarily came from local sources such as property taxes.  High-poverty districts more commonly relied on State funding and used property taxes less commonly than low-poverty districts.  According to GAO’s State survey, 36 States provided capital funding to school districts for school construction or renovations, including five of the six states GAO visited, though the funding amounts and mechanisms differed considerably within and across States.

The report is based on a nationally representative survey of school districts, all 50 States, and the District of Columbia.  The GAO visited 55 schools in 16 districts across six States, selected for geographic variation and other characteristics; analyzed federal data on school district expenditures for capital construction projects; and interviewed federal, State, district, and school officials. 
 
The full GAO report on school infrastructure is available here.

Author: ASB
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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