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[bookmark: _Toc11412834]House Poised to Pass 2020 Appropriations Minibus
The House of Representatives began debate this week on a measure which would fund five separate spending accounts – including Labor, Health and Human Services, and Education – through fiscal year (FY) 2020.
The bill represents a $12 billion increase over last year’s enacted levels for the Departments of Labor, Health and Human Services (HHS), and Education (ED).  It also rejects suggestions by the President and White House to “zero out,” or eliminate funding for, programs like Title II, Part A and Title IV, Part A of the Elementary and Secondary Education Act (ESEA).  Instead, it would increase funding for Title I and the Individuals with Disabilities Education Act by more than $1 billion each.  It would also increase the maximum Pell Grant and provide an increase of $2.4 billion for the Child Care and Development Block Grant and $1.5 billion boost for Head Start.
During debate on the minibus, lawmakers approved amendments that would prohibit the U.S. Department of Education from limiting the functions of the Office of Civil Rights, and one that would boost the School Emergency Response to Violence (SERV) grants by $5 million in this fiscal year (a 50% increase over the increased funding level already in the bill).
Packaging the Labor-HHS-ED bill with funding for Defense, State and Foreign Operations, Energy, and the Legislative Branch is designed to ease their passage.  The House will take up another minibus after this one passes, and other bills – including one for the Department of Homeland Security – will be left to pass as standalone bills so that controversy over spending does not put other agencies at risk.
Still, some hiccups are anticipated.  The Senate Appropriations Committee plans to take up a supplemental spending bill next week which would address the dramatic increase in the number of asylum seekers at the southern border – an emergency request submitted by the President in May.  And once the minibus and standalone bills pass the House, they must still make it through the Senate and be signed by the President in order to become law.  The President has already threatened to veto the first minibus bill because, he says, it puts too much money into domestic programs and not enough into defense.
Votes will occur late in the evening into this weekend.
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On Friday the U.S. Department of Education (ED) announced the reopening of applications for the Education Flexibility (Ed-Flex) program.  The program has been in existence since 1999, but was incorporated into the 2001 reauthorization of the Elementary and Secondary Education Act (ESEA) through No Child Left Behind and was updated by 2015’s Every Student Succeeds Act.  It allows approved State Educational Agencies (SEAs) to apply for authority to waive certain requirements that could otherwise impede local improvement efforts.  This includes the ability to waive for districts: some requirements under Title I, Parts A, C, and D (with the exception of Section 1111 and certain fiscal requirements like maintenance of effort, equitable services, comparability, and supplement not supplant); Title II, Part A; and Title IV, Part A.  Compliance requirements under the General Education Provisions Act (GEPA) and the Education Department General Administrative Regulations (EDGAR) may be waived under Ed-Flex, but only as they apply to the programs covered by the Ed-Flex waiver authority.  Once a State is approved for Ed-Flex, eligibility lasts for five years.
ED has also published a new guidance document to accompany the opening of the application window.  Though the statute says that a State must make “substantial progress” in developing and implementing assessments, standards, and improvement activities, the guidance from ED says that any State “that has an approved ESEA consolidated State plan will be considered to have made substantial progress” for purposes of Ed-Flex.  States must describe a plan for implementing Ed-Flex that takes into account consistency with the non-waivable portions of the law and clear objectives that will be met.  Consultation with the public and stakeholders is also required.
The guidance also notes that some of the most common Ed-Flex waivers under previous iterations of the program include waivers that allow districts to carry more than 15% of federal funds over to the next fiscal year, and waivers of the 40% poverty requirement for schoolwide programs.
In a letter to State chiefs, ED said that the agency would begin reviewing applications on July 31st.  Applications will receive a response within 90 days, as required under law.  States which previously had Ed-Flex authority must re-apply in order to maintain that authority, as required by the 2015 ESEA reauthorization.
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The U.S. Department of Education (ED) published a proposed rule on Tuesday addressing federal standards for accrediting agencies and accreditors’ oversight of institutions of higher education.  The regulations are the result of consensus reached by a negotiated rulemaking committee earlier this year. 
The regulations will allow colleges to outsource up to 50 percent of their programs to nonaccredited third-party providers as long as the institution gets approval from its accreditor’s staff members within 90 days.  The current rule requires institutions to receive approval by the accreditor’s commission, which is a longer process than that included in the proposed regulations.  The Trump administration had initially proposed allowing up to 100 percent of outsourcing, but that threshold was knocked down by the negotiated rulemaking committee. 
The regulations would allow colleges to make more changes without an accreditor’s prior approval than is currently permitted, such as opening branch campuses.  Colleges would have an additional two years, four in total, to come into compliance under the new rule before accreditation of the institution would be revoked, and institutions that announce closure would be eligible for federal financial aid for 120 days after that closure. 
The rule also introduces a new compliance status for accrediting agencies, known as substantial compliance, which would allow an accreditor to maintain federal recognition even if it does not meet 100 percent of the federal requirements.  Agencies being deemed substantially compliant would then be reviewed by ED and not the independent National Advisory Committee on Institutional Quality and Integrity (NACIQI), which currently provides recommendations to the Secretary of Education on whether an accreditor should be federally-recognized or not, and the review process would not be available to the public as NACIQI proceedings are.
The draft regulations are receiving mixed reviews from higher education organizations, indicative of the compromise-nature of the regulations, which were approved by a negotiated rulemaking committee that had a range of higher education interests represented. 
Secretary of Education Betsy DeVos touted the additional flexibility provided under the regulations in a press release this week: “With these reforms, our nation’s colleges and universities can spend more time and effort on serving students and less time, energy, and money focused on bureaucratic compliance.”
The regulations are open for comment for a 30-day period, after which ED will review submitted comments and ultimately publish a final rule.  If the rule is published before November 1st of this year, the regulations will go into effect July 1, 2020.
Resources: 
Andrew Kreighbaum, “Rewriting the Rule Book for College Accreditors,” Inside Higher Ed, June 12, 2019.
Eric Kelderman, “How the Education Dept. Is Proposing to Ease Rules on Accreditation,” Chronicle of Higher Education, June 11, 2019.
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A new set of final regulations issued this week by the Treasury Department would attempt to address concerns raised by private schools and voucher programs caused by the new $10,000 cap on State and local tax deductions.
The cap, instituted as part of the tax reform bill passed by the administration in 2017, would limit the amount of taxes paid to State and local entities that individuals could deduct from their federal tax liability (known as the State and Local Tax deduction, or SALT).  High-tax States attempted to institute workarounds for this issue, including classifying some revenue mechanisms as charitable contributions.  But private school advocates and voucher programs noted that they rely on similar funding mechanisms, and worried that their donation revenue would be reduced as a result of federal regulations aimed at eliminating this workaround.  
Under the newly finalized rule, if an individual receives something from the State in exchange for a donation – for example, a tax credit – he or she could not deduct any of that amount as a charitable deduction on the federal level.  Nor could an individual then take a deduction for State taxes.  However, guidance released alongside the rule says that if someone gives to State-backed charities – for example, tax-credit voucher programs – they can call that a payment of State and local taxes for federal purposes, up to the amount of the credit and so long as that falls under the $10,000 cap. 
Secretary of Education Betsy DeVos praised the move.  “This week's actions demonstrate that this administration continues to listen to students and taxpayers,” she said in a statement.  “One of the most important aspects of the final rules and additional guidance will be to ensure taxpayers who choose to donate to State tax-credit scholarships are not penalized.”  Still, others say that it either unfairly penalizes residents of some States, or that it does not go far enough in that the guidance and final rule still maintain the $10,000 cap.
Resources:
Benjamin Wermund, “DeVos touts move to protect school vouchers in SALT workaround crackdown,” Politico, June 12, 2019.
Brian Faler, “Treasury moves to protect school vouchers in SALT workaround crackdown,” Politico, June 11, 2019.
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To stay up-to-date on new regulations and guidance from federal agencies, register for one of Brustein & Manasevit’s upcoming webinars.  Our newly-posted webinar schedule includes topics such as Perkins allowability, ESSA updates, grants management, procurement requirements, time and effort, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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