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[bookmark: _Toc516832775]ED Delays Gainful Employment Requirements Once Again
The U.S. Department of Education (ED) released a notice in the Federal Register today delaying the application of disclosure requirements under the controversial Gainful Employment regulations.  Institutions now have until July 1, 2019 to comply with some requirements of those regulations.  The requirement that schools post certain disclosures on their websites remain in effect.  
ED previously delayed the implementation of these provisions by one year, until July 1, 2018.  This is the second time ED has delayed the implementation.  The agency says that many comments submitted in response to the previous delay opposed the regulations as written and said they were burdensome for institutions and confusing to students.
The agency says it intends to develop new regulations on this topic to replace the original regulations, potentially meaning that these rules will never actually go into effect.  Key points of focus as it creates these new regulations are the efficacy of disclosures to students regarding earnings and employment of program graduates and the burden the disclosures place on institutions.  
Comments are due within 30 days of publication.  You can see the Federal Register notice here.  
Author: JCM
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[bookmark: _Toc516832777]Murray Takes Issue with Federal School Safety Commission
Senator Patty Murray (D-WA), Ranking Member of the Senate Committee on Health, Education, Labor, and Pensions, sent a letter to Secretary of Education Betsy DeVos this week criticizing aspects of the Federal Commission on School Safety, led by DeVos. 
In particular, Murray takes issue with the scope of the Commission’s work.  In response to a question from Senator Leahy (D-VT) at a recent Senate appropriations subcommittee hearing, DeVos stated that examining the role of guns in school violence is “not part of the Commission’s charge, per se.”  At a listening session last week, DeVos’ deputy Mitchell Zais clarified that the Commission would look at some aspects of gun control, as originally stated in the White House’s notice announcing the creation of the Commission.  Murray states in her letter that considering only such narrow aspects of gun control, including age restrictions on purchasing firearms, is not sufficient to keep children safe in schools.
“Instead of limiting the scope of public dialogue, the Commission should allow parents, students, and other community members across the country to guide the Commission's work,” Murray writes.  “Shifting the focus away from guns only shines a spotlight on the tight grip the [National Rifle Association] has on this administration and the administration's inability to listen to the voices of the people you claim to serve.” 
In addition, Murray says that “the Commission has intentionally diminished opportunities for public input,” citing the short notice provided to the public regarding the chance to speak at last week’s listening session in Washington, D.C., and she criticizes DeVos’ absence from that meeting. 
Murray requests that DeVos respond to several questions by June 22nd about the Commission’s activities, including the scope of the Commission’s work, future and past public listening sessions, and NRA involvement in the Commission’s work. 
The full letter from Murray is available here.
Resources:
Andrew Ujifusa, “NRA Has a ‘Tight Grip’ on Trump’s School Safety Work, Senator Tells Betsy DeVos,” Education Week: Politics K-12, June 12, 2018. 
Author: KSC
[bookmark: _Toc516832778]House Committee Talks Charter Schools
In a hearing before the House Committee on Education and the Workforce this week, lawmakers heard testimony about the place of charter schools in local public school systems.  Some witnesses highlighted the ability of charter schools to increase performance and help needy students, but others said many charter schools lacked accountability and consistently broke promises to students in favor of higher profits.
House Committee Chairwoman Virginia Foxx (R-NC) highlighted the increasing demand for charter schools and the success in many cases for students who have struggled in traditional public schools.  Charter school authorizers also pointed to States with strong accountability systems, noting that authorizers can often be shut down if they do not hold schools responsible for academic performance and proper school administration.  
But a parent advocate from Secretary of Education Betsy DeVos’ home State of Michigan said that he has grave concerns about exporting Michigan’s charter school system and policies to the rest of the nation.  “Michigan's charter sector has allowed schools to promise things and not deliver them,” he said.  “I would not wish Michigan charter policies on the nation.”  The Committee’s top-ranking Democrat, Representative Bobby Scott (D-VA), noted that charter schools are often less diverse than the public school system, leading to racial and economic isolation while pulling federal funds away from other public schools.  
The charter advocates who testified readily admitted that there were some problems with charter schools, and that often “their achievement hasn't kept par with where we want to be as a community.”  
Resources:
Andrew Ujifusa, “Advocates Debate Charter Schools’ Performance, Diversity with Lawmakers,” Education Week: Politics K-12, June 13, 2018.
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[bookmark: _Toc516832779]ED Reduced Staff While Debt Relief Claims Mounted, Says OIG
In a letter sent to Senator Dick Durbin (D-IL) earlier this month, the U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) says that in early 2017, as the Federal Student Aid unit charged with reviewing and processing borrower defense to repayment (BDR) claims worked to simplify the process, then-acting Undersecretary James Manning directed staff to halt the BDR claim approval system, asserting that the new administration needed time to review existing policies.  
During the pause on reviewing and approving BDR claims, ED reduced the number of contractors serving that FSA unit by more than two-thirds.  For approximately a year, no claims were approved or denied, and meanwhile, ED received another 25,000 applications. 
The letter sent to Durbin by ED OIG this month was in response to a number of questions submitted by Durbin in May of this year seeking additional information and clarification on a report published late last year by ED OIG on the BDR discharge process, which called on FSA to improve the discharge process to help clear out a significant backlog of claims. 
“The inspector general’s revelation that Mr. Manning ordered staff to halt work – work that was gathering the basis for additional relief for Corinthian and other defrauded students – proves that Secretary DeVos and the Trump administration have no interest in providing the relief to which defrauded student borrowers are entitled under the law,” Durbin said in a press release on the letter.  “Borrowers who were defrauded by Corinthian, ITT Tech, Westwood and other for-profit colleges should be outraged.”
According to ED spokesperson Chris Greene, the agency has hired additional contractors for the BDR claims unit since the process was restarted in December and that it continues to “ramp-up” staffing.  Greene also stated that although the claims process was halted, staffers in the BDR unit continued to work on developing a database to manage claims and test methods to improve the process. 
Beginning late last year, ED engaged in negotiated rulemaking to rewrite the regulations on BDR that were promulgated under the Obama administration but failed to reach consensus.  ED is now in the process of writing its own draft rule, which is expected to be released later this year. 
Resources:
Danielle Douglas-Gabriel, “Trump Administration Undermined Student Debt Relief Unit While Claims Mounted, Watchdog Finds,” Washington Post, June 14, 2018. 
Author: KSC
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[bookmark: _Toc516832781]GAO Issues Report on Title IX Efforts in Schools
The Government Accountability Office (GAO) recently released a report focusing on issues secondary schools face in ensuring gender equality.  Specifically, GAO was asked to review how public high schools encourage equal athletic opportunities and examine measures public high schools and athletics administrators have taken to encourage equal athletic opportunities for boys and girls, as well as factors that affect boys’ and girls’ participation levels in public high school sports programs.  GAO conducted a nationally generalizable probability survey of athletics administrators at 784 public high schools, interviewed nine subject matter specialists selected to provide a range of perspectives, and also reviewed relevant federal laws, regulations, and guidance and interviewed U.S. Department of Education (ED) Office for Civil Rights (OCR) officials.
According to GAO’s survey of athletics administrators, public high schools recently took various measures to encourage equal opportunities for boys and girls in sports.  For example, a majority assessed resources such as equipment, travel opportunities, and facilities that they provided to girls’ and boys’ teams and some schools took steps to gauge student interest in specific sports as a means of encouraging equal opportunities, according to GAO's survey.  According to guidance from OCR, Title IX coordinators should work closely with athletics administrators to determine whether action is needed to address any underrepresentation, or to otherwise encourage equal athletic opportunities. 
Unfortunately, GAO estimates that 51 percent of athletics administrators either were unaware of or unsupported by their Title IX coordinator, according to the survey.  These findings raise questions as to whether Title IX coordinators are familiar with and using the OCR guidance.  Officials from an association for Title IX coordinators said this lack of communication with athletics administrators may be related to some Title IX coordinators’ limited understanding of Title IX and athletics.  Meanwhile, OCR says that they do not know the extent to which Title IX coordinators are working with their athletics administrators to encourage equal athletic opportunities because ED generally does not collect this information.  GAO believes better information on Title IX coordinators could help ED support school districts’ efforts to encourage equal sports opportunities for girls and boys.
According to GAO interviews with subject matter specialists, the factors that most affect boys’ and girls’ participation in public high school sports are the number of, and interest in, participation opportunities offered.  Though there was no clear consensus on factors that discourage students from participating in sports, athletics administrators most often perceived students’ competing responsibilities as discouraging participation.
GAO is recommending that OCR determine the extent of K-12 Title IX coordinators’ knowledge and use of tools in its existing guidance and use this information in its efforts to encourage them to work with athletics administrators to help ensure equal athletic opportunities.  ED generally agreed with this recommendation, stating that it would consider this in its complaint investigations, technical assistance activities, and communication practice reviews.
Author: SAS
[bookmark: _Toc516832782]Analysis Shows Significant Cutbacks at ED
A recent analysis of federal employee data by the publication Inside Higher Ed shows a significant reduction in staff at the U.S. Department of Education (ED) since President Trump took office in January of 2017.  Between that date and April of this year, the analysis shows, ED has lost more than 550 employees and reduced the size of its overall workforce by 13 percent.  Recent news articles have also highlighted the loss of staff in key areas, including the Office of Federal Student Aid, which has the mammoth responsibility of overseeing federal higher education support, and the Office for Civil Rights.  FSA has reportedly lost 100 of its employees, while OCR has lost nearly 70 – or more than 10 percent of its workforce.  
This comes even as Congress has explicitly increased funding for certain ED offices, including OCR.  But the administration has projected that each staffer in OCR would carry a caseload of 38 cases per person next year, up from 34 per person in 2017.  Staff lists in the Office of the Under Secretary – a position Secretary of Education Betsy DeVos reportedly plans to eliminate – are about a quarter of its 2017 staff levels.  In order to address the backlog that the lack of staffing creates, OCR’s operations manual has been modified to allow the dismissal of cases that do not meet certain standards, including those where one person or organization has a history of filing multiple cases.  The Office will no longer automatically investigate whether each allegation suggests a pattern of systemic issues at institutions.  
The reductions in staff have come at a time when DeVos is trying to systematically overhaul many federal education programs, re-write a number of key higher education regulations, and implement the Every Student Succeeds Act.  This means that each remaining staffer must undertake additional responsibilities to ensure that work is completed.  Advocates and members of Congress have suggested that an informal hiring freeze – as well as new policies like a strict reduction in telework abilities and the closure of ED’s on-site cafeteria – are meant to nudge more staff out the door, ultimately shrinking the size of the federal bureaucracy.
But the changes have been defended by the administration, who say that offices can ask for more staff if needed.  “There are natural fluctuations in staff during the transition to a new administration,” said Liz Hill, a spokeswoman for the department, in an email to Inside Higher Ed.  “The department continues to assess its staffing needs and will backfill positions or will hire for newly created positions based on those needs.”
Resources:
Andrew Kreighbaum, “Under DeVos, a Smaller Department of Education,” Inside Higher Ed, June 13, 2018.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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