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Legislation and Guidance 
ED Will Suspend, Re-Write Higher Education Rules
The U.S. Department of Education (ED) published notices in the Federal Register Wednesday announcing plans to pause the implementation of two major regulations aimed at for-profit colleges.  

The so-called borrower defense regulations, which allow federal student loan borrowers to have their loans forgiven if they were defrauded or misled by their college, were scheduled to go into effect on July 1st of this year.  ED has said that it will continue to process applications under the current borrower defense rules while new regulations are being drafted.

Portions of the other set of rules, known as gainful employment, have already gone into effect.  This rule holds programs accountable when they produce graduates whose loan debt is unduly burdensome in comparison to their earnings.  A program is said to lead to “gainful employment” if the annual loan payment of a typical graduate does not exceed 20 percent of his or her discretionary income or 8 percent of his or her total income.  If a program exceeds that debt-to-earnings threshold, it can be barred from participating in federal student aid programs.

Conservative lawmakers have long been critical of both sets of regulations and originally announced their intention to roll them back soon after the election.  The regulations also drew opposition from for-profit colleges, who claimed they would be disproportionately impacted by them, and have filed a lawsuit to block the rule.  

ED has said that this lawsuit, in part, is why they are delaying implementation of the regulation through a provision of the Administrative Procedure Act which allows federal agencies to halt the effective date of a rule pending judicial review.  ED will hold a new set of negotiated rulemaking sessions to renegotiate both rules, a process which will likely stretch over several months and can be unpredictable.  

In a written statement, Secretary of Education Betsy DeVos said the last version of the rule “missed an opportunity to get it right.”  The result, she continued, “is a muddled process that’s unfair to students and schools… It’s time for a regulatory reset.  It is the Department’s aim, and this Administration’s commitment, to protect students from predatory practices while also providing clear, fair and balanced rules for colleges and universities to follow.”

Resources:
Andrew Kreighbaum, “Reset of Rules Aimed at For-Profits Begins,” Inside Higher Ed, June 14, 2017.
Valerie Strauss, “Betsy DeVos Delays 2 Obama-Era Rules Designed to Protect Students from Predatory For-Profit Colleges,” Washington Post, June 14, 2017.
Stacy Cowley and Patricia Cohen, “U.S. Halts New Rules Aimed at Abuses by For-Profit Colleges,” New York Times, June 14, 2017.
Author: JCM
House Subcommittee Holds Hearing on WIOA Implementation
The House Subcommittee on Higher Education and Workforce Development held a hearing yesterday to gather input from stakeholders regarding progress in implementing the Workforce Innovation and Opportunity Act (WIOA). 

Witnesses, including the Deputy Assistant Executive Director for Workforce and Economic Development in South Carolina, an individual who became employed through a workforce development program, the Chief Executive Officer of the National Association of Workforce Boards, and the Chairman of the Maryland Governor’s Workforce Board, each shared their own successes under the new law, which was passed three years ago.

Witnesses noted the importance and benefits of having workforce development programs and organizations work closely with local businesses in order to meet the needs of local economies, as well as involving career and technical education programs to help train workers with in-demand skills.

The hearing took place on the same day President Trump signed an executive order aimed at expanding apprenticeship opportunities by removing some federal restrictions.  At the hearing though, lawmakers emphasized the key role that laws such as WIOA and the Carl D. Perkins Career and Technical Education Act play in training individuals in skills that are in demand among local businesses and industry. 

“While the president’s executive actions are encouraging, the implementation of WIOA and congressional action to reauthorize federal support for career and technical education can provide lasting improvement to how our citizens find success through workforce development and education programs,” Chairman of the Subcommittee, Brett Guthrie (R-KY), said.

Resources:

Committee on Education and the Workforce Press Release, “Subcommittee Discusses Successes of WIOA and Need for Timely Enactment of the Law,” June 15, 2017.
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News 
Lawmakers Push Back Against Student Loan Servicing Decision 
Over 150 Members of Congress signed a letter this week asking Secretary of Education Betsy DeVos to make changes to the student loan servicing contract process.  In May, the U.S. Department of Education (ED) announced that it would make changes to the procurement process for contracts which hire companies to administer federal student loan repayment.  These changes include eliminating requirements that bidders ensure staff with specialized training on dealing with delinquent borrowers are on hand to take calls and that servicers engage with delinquent borrowers or those at risk for delinquency.  Restrictions on marketing have often been lifted, allowing servicers to provide borrowers with information about additional private student loans as part of regular loan servicing.  The lawmakers also cite as problematic the decision to give all $880 million in annual servicing contracts to a single servicer, a move they said could create an unresponsive program that would produce poor results for borrowers.  

The letter asks DeVos to provide additional justification for the changes to the procurement process which address concerns about the possibility of ineffective servicing and misuse of federal dollars.  

A copy of the letter regarding student loan servicing is available here.
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Internal ED Memo Shows Changes to OCR Enforcement Practices 
An internal memorandum to U.S. Department of Education (ED) staff, obtained by the government watchdog organization ProPublica, would significantly change how the agency’s Office for Civil Rights (OCR) handles various complaints.  

The memo, signed by Acting Assistant Secretary for Civil Rights Candice Jackson and sent to regional directors on June 8th, makes several immediate changes to OCR policy.  Among them, there are no longer to be any “sensitive cases” which call for the involvement of OCR staff in Washington.  Instead, those cases must be evaluated on a case-by-case basis to determine if they warrant the intervention of high-ranking ED staff.

Under previous policy, individual complaints related to complex issues like school discipline or sexual harassment might have triggered broader probes to determine whether the alleged incidents were part of a broader pattern of discrimination or harassment.  Under the new policy, a broader investigation will only be triggered if the original allegations raise systemic concerns.  In addition, OCR will no longer require entities under investigation to provide three years of past complaint data files.  Instead, the investigative team will determine what comparative data is needed to determine whether there was a pattern of problematic conduct.  

These instructions, the memo says, are intended to “empower” investigative staff to “clear backlogs and resolve complaints within a reasonable timeframe.”

But in a statement to the press, Senator Patty Murray (D-WA) criticized the move.  "President Trump and his Administration can claim to oppose discrimination all they want, but actions speak louder than words—and everything they are doing is making it clear that they want to defang and weaken the federal government's tools to protect the civil rights and safety of people across the country," Murray said.  "If true, this would help clarify why Secretary DeVos is calling for major cuts to the Office for Civil Rights: because she simply doesn't want it to do as much to protect students."

The OCR memorandum is available here.

Resources: 
Alyson Klein, “Report the DeVos Will Limit Civil Rights Probes Alarms Top Senate Democrat,” Education Week: Politics K-12, June 15, 2017.
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Federal Court Puts ED on the Clock on Student Loan Forgiveness
A federal district court judge recently set a 90-day deadline for the U.S. Department of Education (ED) to rule on an application for student loan relief by a former Corinthian Colleges student.  The court issued the order since the application has been pending for more than two years while the Corinthian College bankruptcy drama played out.  ED’s ruling on this request could have a significant impact on student debt relief requests moving forward.

The plaintiff in the case, Sarah Dieffenbacher, took out $50,000 in federal student loans while attending Everest College, a Corinthian campus, from 2007 to 2012.  Her request for loan cancellation alleging fraudulent conduct by the for-profit college in March 2015, was filed a month before Corinthian announced it was closing down due to insolvency.  While waiting for a ruling on the application, Dieffenbacher went into default on her student loans and had her wages garnished.  She eventually filed the lawsuit after ED overruled her objections to the wage garnishment.  The Project on Predatory Student Lending represented Dieffenbacher in this matter.

Toby Merrill, director of the Project on Predatory Student Lending, said the court’s ruling confirms "student loan borrowers have rights that exist independently of political winds and caprices...it is inexcusable to delay and thereby deny Sarah and other borrowers in similar positions their contractual and statutory rights.”  The slow resolution of discharge applications by student borrowers who pursued borrower defense to repayment claims came under intense scrutiny from student debt activists and Democratic lawmakers under the Obama Administration.  Resolution of those claims appears to have ground to a halt at ED under the current administration.

Some advocates pushed for ED to grant automatic group discharge to student borrowers who attended failed for-profit institutions.  Under the previous administration, ED declined to create such a group, saying it lacked the authority do to so, and insisted that borrowers make individual claims of fraud.  Since January, however, even those student borrowers that were individually promised relief by ED have yet to see their loans forgiven.  This week, a group of State attorneys general wrote Secretary of Education Betsy DeVos seeking an explanation for the delay in granting those discharges as well as the delay in resolving applications still pending.  It will be interesting to see if this letter, along with the recent court ruling, has any significant impact on the way ED handles these loan forgiveness requests.

Resources:
Andrew Kreighbaum, “Court Orders Education Department to End Delay in Ruling on Loan Discharge,” Inside Higher Ed, June 12, 2017.
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ED Faces Lawsuit Over Release of Title IX Information 

The National Women’s Law Center (NWLC) filed a lawsuit on Monday against the U.S. Department of Education (ED) regarding its failure to release requested documents related to Title IX resolutions under the Freedom of Information Act (FOIA).  

The NWLC submitted a FOIA request more than four months ago for documents related to ED’s enforcement of Title IX with respect to sexual harassment.  Under FOIA, agencies are required to process requests for public records within 20 working days, except in “unusual circumstances,” but if an agency is to take longer than 20 days, it must provide the reason in writing and offer the requester an opportunity to narrow its initial request or arrange an alternative timeline to fulfill the request.  In addition, agencies are permitted no more than 10 additional working days in the case of “unusual circumstances.”  ED responded to the NWLC’s FOIA submission stating that it would be unable to fulfill the request within the 20-day period “due to a backlog of requests and the competing demands for the time of staff that are working to respond to [NWLC’s] request.”  

In its lawsuit, NWLC argues that ED clearly violated its FOIA obligation by not providing NWLC the opportunity to narrow its request and failing to provide the records after several months have passed.  “Without the release of these documents, students, families, and advocates are kept in the dark about whether the department is enforcing legal protections for student survivors of sexual harassment and rape,” said the NWLC’s president-elect.  “Without their release, survivors won’t know if they can trust the government to intervene on their behalf.”

An ED spokesperson stated that she could not comment on pending litigation. 

Resources: 

Emma Brown, ”Nonprofit Sues Education Dept. for Release of Information on Campus Sex-Assault Investigations,” Washington Post, June 12, 2017. 
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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