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The Federal Update is being published one day early this week.  Our Firm will be closed Friday, June 19th in observance of Juneteenth.
[bookmark: _Toc43381233][bookmark: _Toc504484598]Legislation and Guidance 
[bookmark: _Toc43381234]ED Publishes Additional FAQs on HEERF
The U.S. Department of Education (ED) recently posted additional frequently asked questions (FAQs) on the Higher Education Emergency Relief Fund (HEERF), which was established by the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  
The new FAQs address how long institutions of higher education (IHEs) have to spend and disburse HEERF funds, including both the institutional portion and the portion reserved for emergency financial aid grants to students.  Institutions must spend their HEERF funds by September 30, 2022 and ED urges IHEs to disburse the emergency financial aid grants as soon as possible to students who were impacted during the spring terms.  If, however, an IHE has leftover funds, it can also issue emergency aid grants to students enrolled in the summer and fall terms, using its same distribution formula, even if those students were not enrolled in the spring.  This also applies if IHEs have decided to use a portion of their institutional level funds for additional emergency financial aid grants, as ED has previously said is allowable.  
ED clarifies that while IHEs can use their HEERF institutional portion to make additional emergency aid grants, they cannot use those funds to provide scholarships to students.  Funds provided by the CARES Act specifically for Minority Serving Institutions, Tribally Controlled Colleges and Universities, and Historically Black Colleges and Universities, however, can be used to provide scholarships to students. 
ED says that IHEs can use HEERF institutional funds to pay salaries and benefits for employees that work in dining halls and dormitories even if those employees would have normally been paid through student housing fees if COVID-19 had not disrupted campus operations.  Finally, ED tells IHEs that if they normally purchase a certain number of laptops each year for students, for example, 1,000 laptops, but during the COVID-19 emergency have to purchase more than that to accommodate the transition to online learning, IHEs can use HEERF institutional funds to cover the costs of all of those laptops.  The HEERF funds do not have to be limited in covering only the extra laptops the IHE purchases, but IHEs cannot reimburse themselves for allowable costs that were made prior to March 13th. 
The HEERF FAQs are available here. 
Author: KSC
[bookmark: _Toc43381235]Federal Judge Halts Rule on HEERF Eligibility 
A federal judge issued a ruling on Wednesday prohibiting Secretary of Education Betsy DeVos from placing eligibility limitations on emergency financial aid funds under the Higher Education Emergency Relief Fund (HEERF), authorized by the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  The ruling is limited in nature, applying only to the plaintiffs California Community Colleges, which filed the lawsuit in May.  
DeVos had previously issued nonregulatory guidance stating that the HEERF emergency financial aid grants can only be issued to students who are eligible for federal financial aid under Title IV of the Higher Education Act – a limitation not included in the underlying statute.  This eligibility requirement prohibits undocumented students and international students, among others, from receiving the emergency funding.  The U.S. Department of Education (ED) has since issued an interim final rule outlining the eligibility requirements, which would have the force and effect of law, unlike the nonregulatory guidance. 
In the ruling this week, the judge says that DeVos lacks authority under the CARES Act to create eligibility limitations on the funds.  In addition, the judge takes issue with ED’s reliance on a law prohibiting noncitizens from receiving public benefits as authority to issue the eligibility requirements, concluding that that law does not apply to the CARES Act because it is emergency funding – a departure from a separate judge’s ruling on this issue brought by Washington State that left open the possibility of ED using the public benefits reasoning. 
ED has said that it intends to appeal the ruling, which means the fate of the interim final rule and guidance on HEERF eligibility may still be in question. 
Resources:
Michael Stratford, “Judge Blocks DeVos Effort to Deny Coronavirus Relief to Undocumented College Students,” Politico, June 17, 2020.
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[bookmark: _Toc43381236]News 
[bookmark: _Toc43381237]Gender Discrimination Decision Could Have Implications for Schools
An employment law decision from the United States Supreme Court this week could have significant implications for a number of school lawsuits currently before federal courts.
In Bostock v. Clayton County, a 6-3 majority said that civil rights laws which prohibit discrimination on the basis of sex extend to discrimination against individuals who are transgender.  The justices stated in their decision, which combined several cases and questions, that the employers’ objection to their employees’ gender identity is based on the employees’ sex.  That is to say, the employers would not have had an issue with an employee who was biologically female presenting as a woman.  But because one of the employees in question was assigned male at birth, presenting and dressing as a female was objectionable to the employer and the reason for the employee’s termination.  Because that determination depends on the employee’s sex, the court ruled that it violates the law.  “In Title VII [of the Civil Rights Act of 1964], Congress adopted broad language making it illegal for an employer to rely on an employee’s sex when deciding to fire that employee,” the opinion, authored by Justice Neil Gorsuch, states.  “We do not hesitate to recognize today a necessary consequence of that legislative choice: An employer who fires an individual merely for being gay or transgender defies the law.”
In a dissenting opinion, Justice Samuel Alito accused the Court of taking on a legislative role that should belong to Congress, improperly expanding the term “sex” to include “gender identity.”  “Even as understood today, the concept of discrimination because of ‘sex’ is different from discrimination because of ‘sexual orientation’ or ‘gender identity’,” Alito wrote.  “And in any event, our duty is to interpret statutory terms to mean what they conveyed to reasonable people at the time they were written.”
Alito suggested that the decision may have implications for a number of cases pending before federal courts, alleging discrimination under Title IX of the Education Amendments of 1972, which also prohibits discrimination on the basis of sex.  Referencing those cases, Alito said that the idea of treating individuals on the basis of their gender identity “is a matter of concern to many people who are reticent about disrobing or using toilet facilities in the presence of individuals whom they regard as members of the opposite sex.”  Alito also expressed concern that cases like this could result in female athletes being required to compete against students who were assigned male at birth, creating a competitive disadvantage and negating the purpose of Title IX as it pertains to sports.
The U.S. Department of Education recently issued a decision in a Connecticut athletics dispute on just that topic, determining that a gender-accommodating policy disadvantaged cisgendered female athletes.  And while the majority decision attempted to hold a narrow line – saying that “we do not purport to address bathrooms, locker rooms, or anything else of the kind” – it may be hard for federal courts not to impute the same logic regarding sex and gender into pending cases.  Among the cases potentially at issue is that of Gavin Grimm, a transgender student who identifies as male but was barred from using the boys’ bathrooms and locker room at his Virginia high school.  While a federal judge in Grimm’s case had noted the lack of binding Supreme Court precedent and suggested that Congress would have to weigh in, the Bostock decision could indicate that the Court believes Congressional action is not necessary to resolve the dispute.
In a statement, the U.S. Department of Education said it was “currently reviewing” the decision.  The agency had previously revoked guidance issued by the Obama administration which indicated that transgender students – and gender identity generally – was protected by Title IX.  
The full Supreme Court opinion in Bostock is here.
Resources:
Robert Barnes, “Supreme Court Says Gay, Transgender Workers Protected by Federal Law Forbidding Discrimination,” Washington Post, June 15, 2020.
Nicole Gaudiano and Juan Perez, Jr., “Education Department ‘Reviewing’ Supreme Court LGBTQ Ruling,” Politico, June 15, 2020.
Matt Walsh, “Supreme Court Rules Job Discrimination Law Shields LGBTQ Workers,” Education Week, June 15, 2020.
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[bookmark: _Toc43381238]Supreme Court Rules Against Administration Plans to End DACA 
The U.S. Supreme Court ruled 5-4 on Thursday that the Trump administration’s actions to end the Deferred Action for Childhood Arrivals Programs (DACA) are invalid.  The DACA program, established by the Obama administration, provides certain legal protections and work and education authorizations for undocumented individuals who came to the United States as children. 
The President took action in 2017 to phase out the program, arguing that in order for it to continue, the program must be authorized by Congress (the program was initially established by executive action).  The program was set to expire in March 2018, with no action from Congress saving it from elimination, but legal challenges have resulted in lower court rulings prohibiting the program from ending. 
In the ruling issued today, the Supreme Court determined that the administration’s actions to eliminate DACA violated the Administrative Procedures Act because the administration did not adequately explain its decision-making and reasoning for ending the program.  The Court makes clear, though, that it is not ruling on the legality of the program but on whether the actions taken by the administration were compliant with federal administrative requirements. 
“We do not decide whether DACA or its rescission are sound policies… We address only whether the agency complied with the procedural requirement that it provide a reasoned explanation for its action,” Chief Justice John Roberts writes in the opinion. 
Based on the Court’s ruling, the administration still has the opportunity to eliminate the program, as long as its actions to do so do not violate the requirements of the Administrative Procedures Act.  The administration would have to develop new reasons to justify the program’s elimination should it move forward with that option. 
Chief Justice John Roberts, who drafted the majority opinion, was joined by Justices Ginsberg, Breyer, Kagan, and Sotomayor. 
Resources: 
Brent Kendall, Jess Bravin, and Michelle Hackman, “Supreme Court Blocks Trump Cancellation of DACA Immigration Program,” Wall Street Journal, June 18, 2020.
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[bookmark: _Toc43381239]House Committee Hears Testimony on COVID-19 Budget Shortfalls
Lawmakers met on Monday at a House Committee on Education and Labor hearing to discuss the current COVID-19 pandemic’s impact on education funding.  The discussion came as Congress and the current administration weigh whether to pass another relief package that may include funding to State and local budgets that are suffering from severe revenue declines. 
[bookmark: _Hlk43374468]Some lawmakers at the hearing voiced their concerns on whether such funding would benefit the education system.  Democrats said they felt that an increase in funding is what America’s education system needs right now as States face large budget holes, while Republicans were more hesitant to concede that an additional funding increase was the solution.  Republicans expressed uncertainty as to the impact existing relief funding has had on education and whether providing more funding will be beneficial to schools and students.  
Representative Virginia Foxx (R-NC), Ranking Member of the Committee, said “there has been no evaluation of how $30 billion in hardworking taxpayer money has been spent, yet here we are with Democrats pushing those same taxpayers to dole out more of their hard-earned money at a time when many Americans are being forced to tighten their belts.”  Representative Jahana Hayes (D-CT) meanwhile said that schools should benefit from generous federal help just as small businesses and nonprofits have.  “We are always thanking teachers and talking about how wonderful they are and the herculean efforts that they are making, yet fail to invest when teachers need us,” she added.  By comparison, she noted, “we invested $650 billion into the Payroll Protection Program.”
Witnesses at the hearing expressed concern that the amount designated for federal education aid in the Coronavirus Aid, Relief, and Economic Security (CARES) Act, which directed $13.5 billion for public school budgets was not enough.  According to the Center on Budget and Policy Priorities (CBPP), State budget shortfalls could exceed those triggered by the 2008 recession, totaling $615 billion over the next three State fiscal years.  Michael Leachman, a Vice President at the CBPP on State fiscal policy, added, that in the last two months, State and local governments have furloughed or laid off more than 1.5 million workers, about half of them employed by school districts.  Eric Gordon, the Chief Executive Officer of the Cleveland Metropolitan School District, forecasted that budget cuts and plunges in tax collection rates would force him to eliminate positions in the high-poverty district, which had become one of the State’s fastest improving school systems.  “[This] would essentially wipe out 10 years of growth my team and I have achieved,” Gordon said.
[bookmark: _Hlk43374787]In addition to massive State budget shortfalls, the hearing highlighted how schools also face additional student needs and continued demands for increased internet and technology access.  While House Democrats and Republicans remain at odds over the need of additional funding, Senate Majority Leader Mitch McConnell (R-KY) has indicated that some sort of economic stimulus package is likely and said Congress will assess the need for additional aid in July. 
Resources: 
Claire Bryan, “In House Hearing, a Partisan Divide on How Much Money Schools Really Need,” Chalkbeat, June 15, 2020. 
Evie Bland, “Learn From the Last Recession and Boost School Funding, Witnesses Tell Congress,” Education Week, June 15, 2020. 
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[bookmark: _Toc43381240]Teachers’ Union Tells Schools to Dump Police
The executive council of the American Federation of Teachers (AFT) adopted a resolution Wednesday that expressed support for the Black Lives Matter movement and suggested that schools should reconsider contracts with police departments.  The organization says that the “necessary function of school safety” should be separate and apart from “policing and police forces.”
Instead, it recommends the use of school security personnel “trained as peace officers and integrated within the school community, with a focus on nonviolent resolution of conflicts with a minimal use of force.”  A union spokesperson later said that a “peace officer” was meant to indicate someone not working in law enforcement.
AFT also said that it would conduct an internal conversation on how to rework school security policies and procedures to “help achieve a safe and welcoming environment for students and staff,” as opposed to “a militaristic police State that has criminalized Black and Brown students.”
Resources:
Andrew Ujifusa, “AFT Calls on Schools to Handle Security and Safety Without Police,” Education Week: Politics K-12, June 17, 2020.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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