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House of Representatives Passes Appropriations Package
The House of Representatives passed a nearly $1 trillion appropriations package on Wednesday that includes fiscal year (FY) 2020 funding for the Departments of Defense, Labor, Health and Human Services, Education, Energy, and State.  The package is the first of three that the House plans to consider before the July 4th recess. 
Overall, the legislation provides $75.9 billion for the U.S. Department of Education (ED), with increases for the majority of formula-funded education programs like Titles I and II of the Elementary and Secondary Education Act and special education State grants, as well as some student financial aid programs.
The House is taking the first major step in the appropriations process with consideration and likely passage of the three “minibus” bills over the next week; however, final funding levels for FY 2020 could look very different once the process has concluded.  The Senate has not yet released its own appropriations legislation, and will be unlikely to accept the House legislation as is.  In addition, Congress must grapple with two other funding issues over the next few months, including raising the budget caps for FY 2020 and the national debt ceiling.  
The budget caps set out in the Budget Control Act for FY 2020 are much lower than the funding levels passed for FY 2019, which means Congress must either cut defense spending by $71 billion and non-defense by $55 billion, reach a deal to raise the caps for FY 2020, or risk triggering automatic across-the-board cuts for federal programs.  Congressional leaders have been working with the White House to craft a deal to address these major fiscal issues, but negotiations have not produced a compromise at this point.  The Trump administration most recently proposed that Congress pass a one-year continuing resolution to avoid a government shutdown in October, but Democrats are not supportive of that proposal. 
As discussions between Congress and the White House continue, a dozen Senate Democrats sent a letter to Congressional leaders this week urging them to raise the budget caps for FY 2020 and to prioritize investments in child care, affordable housing, and clean energy in any budget deal.  The White House, however, has not been open to increasing spending for non-defense programs throughout these negotiations. 
The House will continue work on the remaining appropriations package next week, but the Senate has not indicated its own timeline for releasing and considering its own appropriations legislation. 
Funding levels for major education programs in the House-passed legislation are below:
	Appropriations (in thousands of dollars)

	Program
	Final FY 2019
	House Legislation FY 2020
	House Legislation as compared to Final FY 2019

	ESEA Title I Grants
	$15,859,802
	$16,859,802
	$1,000,000

	ESEA Title II (Teacher Quality)
	$2,055,830
	$2,555,830
	$500,000

	ESEA Title III (English Language Acquisition)
	$737,400
	$980,000
	$242,600

	Education Innovation and Research
	$130,000
	$300,000
	$170,000

	Impact Aid
	$1,446,112
	$1,498,112
	$52,000

	21st Century Community Learning Centers
	$1,221,673
	$1,321,673
	$100,000

	Charter School Program
	$360,000
	$400,000
	-$40,000

	Student Support and Academic Enrichment (Title IV-A)
	$1,170,000
	$1,320,000
	$150,000

	IDEA Part B State Grants
	$12,364,392
	$13,364,392
	$1,000,000

	Career and Technical Education State Grants
	$1,262,598
	$1,310,000
	$47,402

	Adult Education State Grants
	$641,955
	$672,000
	$30,045

	TRIO 
	$1,060,000
	$1,160,000
	$100,000

	GEAR UP
	$360,000
	$395,000
	$35,000



Sources:
Andrew Ujifusa, “House Approves Record-High Spending Figure for the Education Department,” Education Week: Politics K-12, June 19, 2019.
Burgess Everett and Heather Caygle, “Budget Talks at Impasse as Spending Cuts, Debt Ceiling Threaten Economy,” Politico, June 19, 2019.
Caitlin Emma, “Senate Democrats Push for Child Care, Housing Funds in Budget Caps Deal,” Politico, June 19, 2019.
Author: KSC
[bookmark: _Toc12013952]Final Title I Supplement, Not Supplant Guidance Published
The U.S. Department of Education (ED) has finalized guidance on the supplement, not supplant requirement under Title I, Part A of the Elementary and Secondary Education Act.  This final guidance document updates and replaces draft guidance issued earlier this year.
Though guidance does not require a formal notice and comment process in the same way regulations do, ED sent a summary of major comments and changes to State chiefs.  Notably, however, ED did not ultimately change its guidance in response to some of the more common and significant concerns voiced by States.  For example, a number of commenters asked how a State could enforce supplement, not supplant requirements.  ED notes that there is no provision for enforcement made in the statute, and thus it is not adding additional information to the guidance document – instead, it says that a State “would follow the enforcement provisions under the General Education Provisions Act and 2 C.F.R. Part 200.”
ED also rejected the contention that the draft guidance would require equalized spending.  The agency did modify its language regarding the district methodology for calculating school-site expenditures, encouraging districts to publish those methodologies “in recognition of the minimal burden of such an effort, the value of transparency and the public interest in such information.”
In addition, ED provided more information on the meaning of a “Title I neutral” methodology.  It notes that local educational agencies with one school or only Title I schools do not need a supplement, not supplant methodology as described in the document, but that those schools must still comply with the requirement to supplement, not supplant as stated in law.  The updated document also states that the requirement applies to funding allocated under Section 1003.  However, because funding under Title I Parts C and D do not flow directly to schools, the requirements of supplement, not supplant as outlined in the document do not apply.  It asserts:
“the general prohibition against using Federal funds to supplant State and local funds… still applies.  Therefore, programs under Parts C and D are still required to provide services that supplement, and do not supplant, those provided with State and local funds.”
The guidance document can be considered to be in immediate effect.  The final guidance is available here.
Author: JCM
[bookmark: _Toc12013953]ED Considering Changing IDEA State Determination Criteria 
Annual State determinations for implementing Part B of the Individuals with Disabilities Education Act (IDEA) were released to Chief State School Officers on Thursday.  As part of those letters, which notify States whether ED considers them to have met the requirements and purposes of IDEA, the U.S. Department of Education (ED’s) Office of Special Education Programs (OSEP) announced that it is considering making changes to the determination criteria for 2020. 
In the letters, OSEP notes that IDEA requires the primary focus of monitoring to be on improving educational results for students with disabilities and that in determining whether a State meets IDEA requirements, OSEP should most closely look at those requirements related to improving educational outcomes.  For 2020 State determinations, OSEP said that all prior compliance factors will still be considered but that ED may assign greater weight to the factors most directly related to improving educational outcomes as opposed to weighing each compliance factor equally. 
In addition, OSEP may include two new compliance factors: State-reported data on preschool child outcomes and State-reported data on the State Systemic Improvement Plan (SSIP).  OSEP states that it will consider adding the preschool outcomes factor in order to acknowledge the importance of those outcomes for promoting success in later school years and that including the SSIP factor will align with OSEP’s emphasis on using a results-driven approach as States identify evidence-based practices that lead to improved educational outcomes. 
OSEP is also considering a number of changes to the factor related to participation and performance on assessments, including using Statewide assessment results, rather than the National Assessment of Educational Progress performance data; looking at year-to-year improvements in Statewide assessment results and taking into account the full Statewide assessment system, including alternate assessments; and no longer comparing each State’s assessment performance with that of other States.  
Finally, OSEP may modify how it measures improvement in the graduation rate of students with disabilities. 
These changes are in early phases of consideration at ED and are not final.  The letter states that stakeholders will have opportunities to comment on the proposed changes and provide additional input on the State determination process at OSEP’s Leadership Conference next month, as well as at other unspecified meetings.
Author: KSC 
[bookmark: _Toc12013954]BIE Issues Implementing Regulations for Interior-Run Schools
Last week the Bureau of Indian Education (BIE), part of the Department of the Interior, issued regulations on the implementation of the Every Student Succeeds Act (ESSA) at schools run by the agency.  The regulations outline the ways in which the Secretary of the Interior must implement the 2015 law at the schools it oversees.  Those regulations modify federal Indian regulations to largely duplicate the statutory requirements of the law, but are required by ESSA and promise that Interior – which serves at the State educational agency (SEA) for the schools that it operates – will properly implement the law.  The 23 BIE-operated schools will follow a single set of achievement standards, as opposed to being held to the standards of the State in which they are located, and will incorporate science and Tribal civics into their standards.
The new regulations will not impact tribally-run schools, compact schools, or schools which receive Native American education or Department of Interior grants but are not overseen by BIE.  Those schools will remain under the control of their current local educational agency (LEA) and SEA.  By contrast, under both federal statute and regulations, States and LEAs do not have authority over or responsibility for schools operated by BIE.
The BIE regulations are available here.
Author: JCM
[bookmark: _Toc12013955]ED Offers New Guidelines for Accreditors
The U.S. Department of Education (ED) issued new guidelines yesterday designed to outline compliance with rules for maintaining federal recognition.  The guidebook is intended to be a streamlined version of a previous 2012 document.
Though as a guidance document the handbook is technically non-binding, it does provide accreditors with an idea of how compliance will be viewed by ED.  The new guidebook also contemplates on-site review of accreditors and their procedures – something advocates say would keep much of the review process out of the public eye.
The administration is also in the process of reworking federal rules governing college accreditation, proposing a rollback of some requirements for accreditors.  However, this issue has been controversial even within the administration – that controversy was reportedly a factor in the firing of the acting Inspector General at ED earlier this year.
Advocates say the new guidance for accreditors asks the organizations to do less to demonstrate that students are being well-served, and allows them to keep negative data and information from the public.
The new guidance is available here.
Resources:
Michael Stratford, “DeVos Issues New Guidelines for College Accreditors,” Politico, June 20, 2019.
Author: JCM
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[bookmark: _Toc12013957]Presidential Hopefuls Unveil Education, Child Care Proposals
Senators Amy Klobuchar (D-MN) and Elizabeth Warren (D-MA) both unveiled proposals for increasing education funding and expanding child care programs if they are elected President in 2020.  Senator Klobuchar’s first 100 days in office would focus heavily on civil rights in education, including initiatives on sexual assault, school discipline, and protections for lesbian, gay, bisexual, and transgender (LGBT) students.  Senator Warren meanwhile just released a new legislative proposal that would provide universal access to child care and early learning options for children.  
The Universal Child Care and Early Learning Act, first outlined by Warren in February, would provide federal funding for a network of locally run “Child Care and Early Learning Centers” and “Family Child Care Homes.”  Such programs would be free for families below 200 percent of the federal poverty line, while families with higher incomes would pay a subsidized fee on a sliding scale, but no more than 7 percent of its income.  The bill would also require that wages and benefits for child care workers be comparable to local public-school teachers with similar credentials.
“As the wealthiest country in the world, access to affordable and high-quality child care and early education should be a right for all families rather than a privilege for only the rich,” Warren said in a statement.  “Our legislation would guarantee all parents affordable access to safe and nurturing child care and early learning opportunities for their kids.”
While Senator Klobuchar’s plan is not accompanied by any proposed legislative language, her focus on K-12 civil rights includes a number of initiatives aimed at reversing policies of the Trump administration, including:
· Restoring staffing levels at the U.S. Department of Education’s (ED’s) Office for Civil Rights (OCR) to speed up the processing of student complaints;
· Reinstating Title IX civil rights guidance that outlines obligations of colleges, universities, and K-12 schools to respond to sexual assault and harassment;
· Reversing the “harmful anti-LGBTQ administrative actions taken by the Trump Administration” in the sectors of education, health care and civil rights;
· Restoring Obama-era civil rights guidance that aimed to tackle disproportionately high discipline rates for students of color, particularly black and Latino students; 
· Preventing federal funding from being used to arm teachers;
· Ending discussions of tax credit scholarships championed by the Trump administration; and
· Directing the Secretary of Education to ensure that federal grant programs serve to “identify, recruit and prepare homeless and foster students for college.”
While Senator Warren’s proposals are unlikely to gain traction in the Republican-controlled Senate, and Senator Klobuchar’s plan could only go into effect if she wins the presidential election in 2020, both candidates are attempting to position themselves as champions of education and child-care.  Both Senators are focusing on issues that have come under direct fire from the Trump Administration, and they are capitalizing on general disappointment among many in the Democratic base with the way Secretary of Education Betsy DeVos has handled her official duties.  As the first Democratic primary debates are set to take place soon, both candidates, as well as many other Democratic hopefuls, will likely continue to expand on calls for a greater focus on education and federal funding.
Resources:
Evie Blad, “Amy Klobuchar Would Focus Heavily on Education Civil Rights in First 100 Days of Presidency,” Education Week: Politics K-12, June 18, 2019.
Nicole Gaudiano, “Warren Unveils Universal Child Care, Early Education Legislation,” Politico, June 18, 2019.
Author: SAS
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[bookmark: _Toc12013959]Seclusion and Restraint Underreported, GAO Says
In a report to Congress this week, the U.S. Government Accountability Office (GAO) says that the data collected by the U.S. Department of Education (ED) significantly underrepresents the use of seclusion and restraint – classroom and behavioral management techniques which involve the physical or chemical restraint or isolation of disruptive students.
ED’s Office for Civil Rights (OCR) requires that school districts report how often students are restrained or secluded.  Because a data point is required, many entities that do not have that data simply enter a “0,” leading to a large number of States reporting zero instances of seclusion and restraint in their districts.  In the 2015-16 school year, 76 percent of school districts reported no instances of seclusion and restraint, according to the report.  Only one district of more than 100,000 students which reported no incidents – the Hawaii Department of Education, which serves as both a State and district system – confirmed that it actually had no use of seclusion and restraint during that year.  Many other large districts – including large districts like New York City, Philadelphia, and Prince George’s County, Maryland (a suburb of Washington, D.C.) – do not collect data on the use of seclusion and restraint at all.
“Our findings raise serious concerns about underreporting and misreporting of the use of seclusion and restraint,” says GAO in the report.  “It is therefore not possible to know the extent of the use of seclusion and restraint nationwide.”
GAO suggests that ED make immediate changes regarding the collection of this data, including reminding districts of their obligation to report data, ensuring they have a plan for collecting that data, and confirming previously collected data.  The agency also strongly cautioned ED against using past data given these reporting issues.  
ED has said previously that it plans to examine the accuracy of the data it collects as it works to offer districts guidance on the use of seclusion and restraint.  Meanwhile, House Democrats have plans to introduce legislation which would ban the use of seclusion and restraint in most circumstances, pointing to the lack of parental notification and good data as particularly problematic.
The GAO report on seclusion and restraint is available here.
Resources:
Jenny Abamu, “U.S. Schools Underreport How Often Students Are Restrained or Secluded, Watchdog Says,” NPR, June 18, 2019.
Author: JCM
To stay up-to-date on new regulations and guidance from federal agencies, register for one of Brustein & Manasevit’s upcoming webinars.  Our newly-posted webinar schedule includes topics such as Perkins allowability, ESSA updates, grants management, procurement requirements, time and effort, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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