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Brustein & Manasevit will be closed in observance of the upcoming Independence Day holiday on July 3rd.  The next issue of the Federal Update will be published on July 10th.  Congress will be in recess beginning on July 3rd and will return to session on July 20th. 
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[bookmark: _Toc44072421]ED Issues New Regulation on Equitable Services Under CARES Act
The U.S. Department of Education (ED) published an interim final rule yesterday on providing services to private schools under two portions of the Coronavirus Aid, Relief, and Economic Security (CARES) Act – the Governors Emergency Education Relief Fund and the Elementary and Secondary School Education Relief Fund.  The rule largely follows the non-binding guidance on the same topic published by ED last month, but with a key difference: it allows local educational agencies (LEAs) to choose to follow the procedures under Title I, Part A of the Elementary and Secondary Education Act (ESEA) under certain circumstances.
Under the rule, LEAs can allocate funding for services to private schools on the basis of the total enrollment of private schools who wish to participate in comparison to the total enrollment of public and participating private schools in the district – the methodology mirrors the guidance.  However, LEAs may also follow the Title I allocation methodology under Section 1117 of ESEA under certain conditions.  First, they must serve only public schools participating in Title I.  Second, they must comply with the requirement that CARES Act funds supplement, not supplant State and local money – meaning, according to the rule, that LEAs would be prohibited from “allocating CARES Act funds to Title I schools and then redirecting State or local funds to non-Title I schools.”  It would also mean that States who have decided to reduce their education funding with the hope of using CARES Act funding to backfill district-level budgets could be backed into a corner and required to provide more of their already-reduced funding to private schools.
Further, the regulation states that services provided to non-public school teachers and students “must be equitable in comparison to services and other benefits for public school students and teachers participating in CARES Act programs.”  This presumably means that the provisions in ED’s guidance which required districts to provide services to all students and teachers at participating private schools remain, as does the broad allowability through the CARES Act’s specified uses of funds.
ED’s introductory text asserts that Congress intended CARES Act funding to be flexible and that suggesting funds should be allocated only according to Title I would be a more “rigid application” than intended.  It also states that regulations are necessary to resolve what it identifies as an “ambiguity” in Section 18005 of the CARES Act – namely, that Congress’ decision to require that funds be allocated “in the same manner” as under Section 1117 did not require an identical mechanism, merely a similar one.
In a call with reporters Thursday, Secretary of Education Betsy DeVos reiterated the concern that private schools may not be able to reopen without an influx of financial support, a situation she characterized as “a looming crisis the CARES Act attempts to avert.”  “There is nothing in the law Congress passed that would allow districts to discriminate against children and teachers based on private school attendance and employment,” she added in a statement.  “In this new rule, we recognized that CARES Act programs are not Title I programs.”
The regulation is an Interim Final Rule.  It will take immediate effect once published in the Federal Register, but will be open for public comment for 30 days.  ED reserves the right to make changes to the rule based on information received during the comment period, but is more likely to maintain the rule as written.  
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[bookmark: _Toc44072422]New COVID-19 Special Ed Q&As Published
The U.S. Department of Education (ED) published two question and answer (Q&A) documents this week addressing COVID-19 and the Individuals with Disabilities Education Act (IDEA).  The Q&As address dispute resolution procedures under Part B and Part C of IDEA.
ED encourages schools to work collaboratively with parents to determine the best course of action and methods for continuing to provide services to students with disabilities but says that if disagreements do arise, the three IDEA dispute resolution methods may be used (mediation, State complaint, and due process complaint). 
Due to COVID-19, States are permitted to extend the 60-day time limit for resolving a State complaint but only on a case-by-case basis.  The IDEA regulations provide two allowable situations in which the time limit may be extended, including exceptional circumstances or if the parent and the public agency involved agree to extend the time in order to engage in mediation or other dispute resolution mechanisms.  States can determine on a case-by-case basis whether COVID-19 fulfills the exceptional circumstance requirement but may not adopt a blanket policy allowing extensions.  ED notes that although unavailability of State staff typically does not constitute an exceptional circumstance, there may be some cases in which the unavailability of a large number of State staff due to COVID-19 may be deemed an exceptional circumstance.
ED also says that mediation and resolution meetings may occur through alternative means other than in-person, such as teleconferences or video calls, as long as the State’s policies do not prohibit using those methods and the parent is in agreement.  Due process hearings may also be conducted virtually if restrictions or closures prevent face-to-face meetings, but a hearing officer must conclude that such practice is consistent with legal practice in the State.
Parents and local educational agencies may mutually agree to extend timelines applicable to the resolution process due to COVID-19, including the timeline to convene resolution meetings and the resolution period timeline following a due process complaint filing.  ED reminds grantees, however, that IDEA does not permit an extension of the seven-day resolution meeting timeline or the 15-day resolution period for expedited due process complaints that address disputes about disciplinary removals of students with disabilities.  Finally, hearing officers are permitted to grant specific extensions of timelines at the request of either party for due process complaints, but this flexibility does not apply to expedited due process complaints.
The Part B Q&A is available here and the Part C Q&A is here.
Author: KSC
[bookmark: _Toc44072423]Amended House Infrastructure Bill Will Include School Funding
An updated version of the Moving Forward Act (H.R. 2) presented in the House of Representatives this week will include $130 billion in school infrastructure funding, targeted toward high-poverty schools and those with unsafe conditions.
The new provisions are part of the Reopen and Rebuild America’s Schools Act, which has been incorporated into the Moving Forward Act.  That proposal would include $100 billion in grants and $30 billion in bond authority to assist in school construction.  It would also require the development of State databases of school facility conditions to provide insight into school conditions, following a Government Accountability Office (GAO) report issued earlier this month that highlighted the unsafe conditions in many school facilities.
States would receive funding in proportion to their allocation under Title I of the Elementary and Secondary Education Act and would be required to provide a 10 percent non-federal match.  School districts would be provided with funding on the basis of school poverty level, limitations on construction projects, and demonstrated need.
Fiscal year 2020 dollars would be focused on reopening schools, and money could not be used for items like central offices, athletic facilities, or other non-instructional areas.
The $1.5 trillion dollar infrastructure package will focus on transportation, including highways, bridges, public transit, and railway.  It also includes $100 billion for broadband internet, including new Wi-Fi connections for school buses and libraries, and new equipment and internet connections for school districts.
Resources:
Bianca Quilantan, “House Democrats’ Infrastructure Bill Includes $130B for Schools,” Politico Pro, June 22, 2020.
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[bookmark: _Toc44072425]ED Competitive Workforce Grant Now Available
The U.S. Department of Education (ED) issued a Notice Inviting Applications for the Education Stabilization Fund – Reimagining Workforce Preparation (ESF-RWP) Grant program authorized under a pool of discretionary funding in the Coronavirus Aid, Relief, and Economic Security Act (CARES Act).  
The purpose of the ESF-RWP competitive grant program is two-fold.  First, the ESF-RWP grant program is intended to provide support to help States with the highest coronavirus burden create or expand short-term education and training opportunities and/or career pathways programs that help citizens return to work, become entrepreneurs, or expand their small businesses.  Second, the grant is designed to enable States to create or expand small business incubators that offer education and training, mentorship, as well as shared facilities and resources that will help small businesses recover and grow and new entrepreneurs thrive. 
The notice establishes two Absolute Priorities and three Competitive Preference Priorities for the fiscal year 2020 grant competition and any subsequent year.  Absolute Priority One consists of creating, developing, implementing, replicating, or taking to scale short-term educational programs and training courses or programs, and/or career pathways programs, including those focused on facilitating and strengthening entrepreneurship and small business ownership.  Absolute Priority Two consists of projects that will focus on creating or supporting one or more institution of higher education (IHE)-based or IHE-affiliated small business incubators that leverage the facilities and/or instructional resources of one or more IHEs to support high-quality job growth, the establishment of small businesses important to the local economy, or the development of technology commercialization.  Applications will be placed in rank order separately by Absolute Priority, and applicants must clearly identify whether the proposed project addresses either Absolute Priority One or Absolute Priority Two.
ED estimates that it will provide eight or nine awards total, ranging from $5 million to $20 million, with an average award size of $15 million.  The notice states that the project period will run up to 36 months and does not require cost sharing or matching.  Eligible applicants include the State Workforce Board with each State only allowed to submit one application that addresses either Absolute Priority One or Absolute Priority Two, but not both.  
Grantees under this competition may award subgrants to IHEs, local workforce development boards, business trade and professional organizations, business development organizations, non-IHE postsecondary and employer-based education and training providers, third-party work-based learning or apprenticeship intermediaries, and certain public and private agencies in order to directly carry out project activities consistent with the Statewide strategy described in the State’s application.  
Selection criteria for the grant includes: highest coronavirus burden; quality of project services and quality of the project design; and quality of the management plan and adequacy of resources.  Grantees will be assigned point values based on meeting each criterion. 
The notice states that ED will post additional information for prospective applicants on the ESF-RWP program website.
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[bookmark: _Toc44072426]Judge Sides with ED in Chicago Teachers’ Union COVID-19 IDEA Case
A federal judge denied the Chicago Teachers’ Union request for a preliminary injunction to stop Chicago Public Schools and Secretary of Education Betsy DeVos from enforcing regulations on creating remote learning plans for special education students due to the coronavirus.  In the suit, the union argued that the directives during the coronavirus pandemic had created an “impossible burden” of paperwork for teachers already scrambling to serve students virtually.  Without a court-ordered waiver, its members “would be required to conduct a whole scale redrafting” of some 60,000 learning plans. 
In his opinion, Northern District of Illinois Judge John F. Kness, wrote that the union’s lawsuit faces “significant barriers” and “likely lacks standing to proceed in federal court.” He noted that the court was “sympathetic to the challenges inherent in providing remote special education and services.”  Ultimately, he declined to grant the order and sided with the defendants based on the argument that the matter is “fundamentally an employer-employee dispute.”
The union called out Secretary DeVos and the U.S. Department of Education for failing to recommend to Congress that school districts get the option to waive key parts of the federal special education law amid the pandemic's disruption.  A provision in the CARES Act required DeVos to report to Congress with any additional waivers needed during the pandemic under the Individuals with Disabilities Education Act (IDEA), the Rehabilitation Act of 1973, and other education laws.  She declined to seek waivers to the “core tenets” of IDEA. 

The ruling means that teachers will need to have remote education plans for students with disabilities in place.  They were expected to have them before the school year ended on June 18th.
Resources:
Bianca Quilantan, “Judge Sides with DeVos in Lawsuit Over Special Education Regulations,” Politico, June 22, 2020. 
Mila Koumpilova, “Judge Deals A Setback To Chicago Teachers Union's Special Education Lawsuit,” Chalkbeat Chicago, June 22, 2020. 
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A report by the Government Accountability Office (GAO) issued yesterday blamed much of the delay in distributing emergency aid under the Coronavirus Aid, Relief, and Economic Security (CARES) Act on “evolving communications” from the U.S. Department of Education (ED).  
GAO notes several occasions where guidance was modified after entities had already begun to distribute funds, requiring them to rework plans on the fly.  This includes higher education, where ED wrote that students present in the United States under the Deferred Action for Childhood Arrivals (DACA) program were not eligible for funding – a prohibition not present in the statute.  GAO said that ED “introduced new information about student eligibility nearly [two] weeks after schools began to submit the required paperwork” and “took subsequent actions on the issue of eligibility.”  According to a survey completed by the GAO, “more than three-quarters of respondents indicated they would not have restricted funds to students eligible to participate in federal student aid programs” – meaning the guidance required them to materially change their policies.  Institutions of higher education also said that “reporting requirements… were not sufficiently clear.”
GAO notes that as of May 31st, only one percent of the Elementary and Secondary School Relief Fund had been expended, and only 67 percent of the Governor’s Emergency Education Relief Fund had been obligated.
A response from ED noted the “unprecedented level of effort” put forth by agency staff to administer these funds.  While ED’s response to a draft of the report said “that report sections related to [ED’s] actions in response to the pandemic were inaccurate, flawed, incomplete, and unfair,” GAO disagreed with that assessment.  GAO – which is part of the legislative branch – says that “oversight and transparency will be critical” to ensuring that CARES Act funds are spend in a timely and appropriate manner.
The GAO report is available here.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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