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Due to the upcoming July 4th holiday, the next issue of the Federal Update will publish on July 12th. 
[bookmark: _Toc12616023][bookmark: _Toc504484598]Legislation and Guidance 
[bookmark: _Toc12616024]SCOTUS Upholds Agency Deference Regarding Federal Regulations
[bookmark: _Hlk12624647]The Supreme Court of the United States (SCOTUS) upheld the doctrine of deference to federal agencies this week, reaffirming a longstanding precedent that requires courts to respect federal agencies’ reasonable interpretations of their own ambiguous regulations. Justice Elena Kagan wrote a plurality opinion for herself and Justices Ruth Bader Ginsburg, Stephen G. Breyer, and Sonia Sotomayor, in Kisor v. Wilkie (No. 18-15).  Chief Justice John G. Roberts Jr. provided the fifth crucial vote on the case.  This decision could have significant implications regarding the U.S. Department of Education’s (ED’s) efforts on regulating transgender student rights, higher education rules, and other efforts to rollback protections issued under the previous administration.
The five justices decided to affirm what is known as “Auer deference.” The term comes from Auer v. Robbins, a case from the late 1990’s which said that courts should defer to agencies’ interpretation of their own ambiguous rules as long as the interpretation is reasonable.
“The only question presented here is whether we should overrule those decisions, discarding the deference they give to agencies,” Kagan wrote.  “We answer that question no.  Auer deference retains an important role in construing agency regulations.”  Chief Justice Roberts agreed “that overruling those precedents is not warranted” and agreed that Kagan’s efforts clarify just when courts should defer to federal agencies on such matters.  
Kagan’s opinion argues that, going forward, courts should only apply Auer deference to agency interpretations when certain conditions are met.  First, the interpretation must be made by the agency, and not an “ad hoc statement” that doesn't truly reflect the agency’s views.  Second, the agency’s interpretation must demonstrate the agency’s substantive expertise in the underlying matter.  Finally, an agency’s reading of a rule must reflect “fair and considered judgment” to receive Auer deference, according to Kagan’s opinion. Justice Neil M. Gorsuch wrote a dissent, joined by Justices Clarence Thomas and in parts by Samuel A. Alito Jr. and Brett M. Kavanaugh. 
“It should have been easy for the court to say goodbye” to Auer, Gorsuch wrote.  “This court invented it, almost by accident and without any meaningful effort to reconcile it with the Administrative Procedure Act or the Constitution.”  The National School Boards Association and other local government groups filed a “friend-of-the-court” brief that had called on the high court to overrule Auer, claiming that the deference rule “invites dramatic shifts in federal policy with each new administration – and tends to result in policies that lack the clarity and wisdom that public participation can engender.”
Resources:
Mark Walsh, “Supreme Court Backs Federal Agencies’ Power to Interpret Their Own Rules,” Education Week: School Law, June 26, 2019.
Author: SAS
[bookmark: _Toc12616025]OMB 2019 Compliance Supplement to Be Posted Next Week
[bookmark: _Hlk12624702]The Office of Management and Budget (OMB) announced in an email to stakeholders today that the 2019 Compliance Supplement – the guide used by auditors for single audits of federal grant programs – will be available on OMB’s website next week.  The announcement also comes in the form of a notice in the Federal Register, which will be officially posted on Monday. 
The 2019 supplement eliminates 3 federal programs that are expired, adds 12 new programs, and includes updates on a number of other programs.  The most significant change in the supplement, however, is with regards to the number of compliance areas auditors will review.  The supplement directs auditors to review only a maximum of six of the most critical compliance areas, identified based on program needs, as opposed to the full 12.  According to OMB’s announcement, “this reduction helps focus limited grantee, agency, and auditor resources on the most critical areas affecting programs and has the potential to save taxpayers millions of dollars in audit fees and overhead costs.”  It is our opinion that this reduction in single audit scope may add more oversight and monitoring responsibility to the pass-through agency.

The supplement is intended to boost efficiency in other areas as well.  Agencies “scrubbed” audit objectives, procedures, and steps in 20 percent of their programs in an effort to streamline and focused more on requirements that directly relate to program performance.  
Finally, the supplement includes additional language on internal controls in order to better align that section with the Government Accountability Office Green Book, OMB Circular A-123, and the Committee of Sponsoring Organizations.  
The 2019 Compliance Supplement will apply to audits of fiscal years beginning after June 30, 2018 and is expected to be posted in full on OMB’s website sometime next week.  OMB will accept public comments on the supplement until July 30, 2019.  Those comments will be reviewed and addressed, when applicable, in the 2020 Compliance Supplement.  Comments can be submitted through the Federal Register beginning on Monday. 
Author: KSC
[bookmark: _Toc12616026]House Finishes Passing Appropriations Before Recess 
Following last week’s passage of funding for the U.S. Departments of Education, Defense, and others, the House agreed to two additional minibuses this week that would fund the remaining government agencies for fiscal year (FY) 2020. 
The Senate has not made similar progress on FY 2020 appropriations and will either have to draft its own appropriations legislation in the coming weeks or take up the House-passed bills.  Congress has just three months left in the fiscal year to finalize not only appropriations but to negotiate a deal on raising budget caps for FY 2020, in order to avoid sequestration cuts, and increasing the national debt ceiling.  Discussion between Congressional leaders and the White House on those fiscal issues appears to be at a standstill.  
[bookmark: _Hlk12624563]As a separate funding measure, the House and Senate have been working this week to pass emergency funding legislation to address the humanitarian crisis at the southern border.  Congressional leaders had initially struggled to reach a compromise on the $4.6 billion legislation that would be able to gain support from both parties, but the House cleared a Senate-passed bill late Thursday and sent the legislation to the President to sign.  Among the issues holding up passage were policy additions, such as reducing funding for the Immigrations and Customs Enforcement agency and placing restrictions on how the administration may spend the emergency funding. 
With a week-long July 4th Congressional recess planned for next week and a six-week summer recess that begins the last week of July, Members of Congress have very little time in session to reach a deal on the remaining fiscal issues before FY 2020 begins. 
Source: 
Heather Caygle and Burgess Everett, “Pelosi Pulls Border Aid Bill Amid Centrist Rebellion,” Politico, June 27, 2019.
Author: KSC
[bookmark: _Toc12616027]News 
[bookmark: _Toc12616028]Trump Administration Announces New Apprenticeship Program
[bookmark: _Hlk12624749]The U.S. Department of Labor (DOL) announced new apprenticeship initiatives this week as part of the executive order on expanding apprenticeships that President Trump signed in June 2017.  
The administration is moving forward with an industry-recognized apprenticeship program (IRAP) which has been in development since President Trump’s 2017 executive order.  DOL published proposed regulations on Tuesday that outline how the program will work and the application process and qualifications for Standards Recognition Entities (SREs), which will be responsible for recognizing IRAPs.  In addition, in order to avoid overlapping with current apprenticeship programs, the regulations prohibit SREs from recognizing programs in sectors with “significant registered apprenticeship opportunities.”  
DOL also published an update to a prior Training and Employment Notice (TEN) setting out the policies and procedures that SREs must implement to establish their recognition processes and to evaluate and recognize apprenticeship programs.  The TEN also includes an accompanying application form for SREs.  The TEN states that until the proposed regulations on IRAPs are finalized, DOL will accept submissions from interested parties seeking to apply to be an SRE according to the guidelines set out in the notice and that any applicants receiving a favorable determination may be required to submit additional information should application requirements under the final rule differ from the TEN guidelines. 
DOL announced a new grant opportunity this week as well for a program called Apprenticeships: Closing the Skills Gap, which will be funded with H-1B visa fees.  The program will offer up to 30 awards ranging from $500,000 to $6 million for local, State, or national projects in order to increase the number of apprenticeships in the U.S. and help individuals gain access to apprenticeship training.  Eligible lead applicants for the grant include institutions of higher education, industry groups, unions, and labor-management organizations.
The proposed regulations on the new apprenticeship program are available here. Interested parties can submit comments on or before August 26, 2019.
Resources:
“DOL Unveils Apprenticeship Regulations, Next Opportunities,” Employment and Training Reporter, June 25, 2019.
Author: KSC
[bookmark: _Toc12616029]Administration Appeals Court Ruling on State Authorization
[bookmark: _Hlk12624985]The U.S. Department of Justice (DOJ) filed a notice in federal court that it is appealing a federal judge’s ruling that struck down Secretary of Education Betsy DeVos’ two-year delay of “State authorization” rules governing online colleges.  In light of the recent decision by SCOTUS in Kisor v. Wilkie (No. 18-15), which upholds the agency deference doctrine, this appeal could result in the previous decision being overturned.
In the decision that is being appealed, U.S. Magistrate Judge Laurel Beeler struck down the U.S. Department of Education’s (ED’s) delays of the State authorization rules that required online colleges to be licensed in each state in which students enrolled in their programs.  Under that decision, the delayed regulations took effect on May 26th, roughly two and half years after the Obama administration finalized the rules, and nearly a year after they were scheduled to go into effect.  Under DeVos, ED was planning to postpone the implementation of the rules until July 2020.  
With the recent SCOTUS decision in upholding “Auer deference,” courts are directed to defer to federal agencies’ reasonable interpretations of their ambiguous regulations. While there are certain requirements the interpretations must meet, the underlying issue here is not with the ambiguity of the regulations, but ED’s implementation of those rules.  This may give federal appellate judges some flexibility in deciding whether or not Auer deference applies in this case.  Regardless, those entities that were happy to see the rules take effect last month now have to wait to see how the appellate judges rule before celebrating the implementation of the contested regulations.
Resources:
Michael Stratford, “DeVos Appeals Ruling Striking Down Delay of Rules for Online Colleges,” Politico, June 24, 2019.
Author: SAS
[bookmark: _Toc12616030]SCOTUS Rules on Census Citizenship Question 
The U.S. Supreme Court ruled 5-4 on Thursday to send a case regarding whether the Trump administration can include a question about citizenship status on the 2020 census back to the lower courts.  Education advocates and stakeholders had raised concern prior to the ruling that including a citizenship question on the census could impact distribution of and lead to misallocation of federal education dollars due to a predicted 5 or 6 percent drop in the response rate for the census if the question were to be included. 
The Trump administration had argued that the citizenship question needed to be included in order to effectively enforce the Voting Rights Act of 1965, but Chief Justice John Roberts said in the opinion announced today that that rationale “seems to have been contrived,” and directed the case back to lower courts for reconsideration.  “Several points, considered together, reveal a significant mismatch between the decision the secretary made and the rationale he provided,” Roberts wrote. 
While the Supreme Court’s decision means that the question is barred from the census for now, the ruling left open the potential for the Trump administration to craft a different rationale for inclusion of the question that could pass muster in the courts.  The administration, however, has limited time as the census forms would need to be printed soon.  President Trump tweeted on Thursday following the ruling announcement that his administration would consider whether the census could be delayed in order for the administration to take additional action and develop a justification for including the question. 
Resources:
Adam Liptak, “Supreme Court Leaves Census Question on Citizenship in Doubt,” New York Times, June 27, 2019.
Mark Walsh, “Supreme Court Sets Aside Plan to Add Citizenship Question to 2020 Census,” Education Week: School Law Blog, June 27, 2019.
Author: KSC
To stay up-to-date on new regulations and guidance from federal agencies, register for one of Brustein & Manasevit’s upcoming webinars.  Our newly-posted webinar schedule includes topics such as Perkins allowability, ESSA updates, grants management, procurement requirements, time and effort, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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