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[bookmark: _Toc518042092]Senate Committee Approves Perkins Act Reauthorization
After months of stalled negotiations, Congress is moving forward on reauthorizing the Carl D. Perkins Career and Technical Education Act.  On Tuesday, the Senate Committee on Health, Education, Labor, and Pensions (HELP) approved a bipartisan bill to reauthorize Perkins that differs in a few key ways from the legislation passed by the House last June. 
The Perkins Act was last reauthorized in 2006 and has generally garnered bipartisan support.  In the Senate over the past year, however, there have been partisan disagreements over certain provisions such as limiting the Secretary of Education’s authority to issue guidance and regulations, leading to a prolonged behind-the-scenes debate over an otherwise non-controversial piece of legislation.  This week, though, senators on the HELP Committee finally reached an agreement, passing the bill out of Committee with unanimous support. 
In place of language restricting the Secretary’s authority to issue nonregulatory guidance, which was contained in an earlier draft of the bill, the Senate legislation requires that all proposed regulations issued under the Perkins Act must be submitted to Congress for review 15 days prior to publication in the Federal Register.  The bill provides for better alignment with the Every Student Succeeds Act and the Workforce Innovation and Opportunity Act, which both became law since the last time Perkins was updated.  The State allotment calculation is modified, providing States the amount they received for fiscal year 2018 and then distributing any funds appropriated above that amount by the formula currently used under Perkins IV.  In addition, States would be required to disaggregate data for indicators of performance based on the subgroups identified in ESSA and identify disparities in performance among those groups.  The Senate legislation also makes clear that Perkins funds can be used to support students in the middle grades and it allows the Secretary to withhold funds from States with low performance levels, which differs from the flexibility provided in the House bill on that issue. 
The full Senate must still approve the legislation, and it is unclear when the bill may make it onto the calendar for a vote.  If approved by the full Senate, lawmakers must then work to craft a compromise on a number of significant differences between the House and Senate versions. 
Resources: 
Andrew Ujifusa, “Bipartisan Career and Technical Education Bill Approved by Key Senate Committee,” Education Week: Politics K-12, June 26, 2018. 
Author: KSC
[bookmark: _Toc518042093]ED Issues New ESSA Guidance on Sexual Abuse 
On Wednesday, the U.S. Department of Education (ED) issued a letter to Chief State School Officers offering guidance on protecting students from sexual abuse at school.  The letter notes that the Elementary and Secondary Education Act (ESEA), as amended by the Every Student Succeeds Act (ESSA), requires States and districts to have policies in place prohibiting the “aiding and abetting of sexual abuse.”  When entities apply for federal funds under ESEA, they provided an assurance that all applicable legal requirements, including this one, would be met.  ED’s letter makes it clear that they consider this to be an enforceable part of Title I monitoring, with potential enforcement actions for non-compliance to include placing special conditions on funds or withholding a portion of Title I funds under the General Education Provision Act (GEPA).
ED notes that the intent of this provision is to prevent situations where teachers or other school staff who have engaged in sexual misconduct with a student or other minor have been able to obtain employment at another school, sometimes because the prior school even provides a recommendation to encourage the employee to leave – a practice sometimes colloquially referred to as “passing the trash.”
Under the new ESEA provision (Sec. 8546 of the law as amended), every State, State educational agency (SEA) or local educational agency (LEA) that receives ESEA funds must have in place laws, regulations, or policies that prohibit the SEA, an LEA, or school, as well as any school employee, contractor, or agent, from providing a recommendation of employment for an employee or contractor which it knows, or has probable cause to believe, has engaged in sexual misconduct with a student or minor in violation of the law.  Routine transfers of administrative or personnel files would still be permitted, but the entity could not do any more than that to help the employee obtain new employment.  ED notes that States may pass more rigorous laws or requirements as needed.
Author: JCM
[bookmark: _Toc518042094]New Guidance Focuses on Improper Payments of Federal Funds
The Office of Management and Budget (OMB) recently issued a memorandum to the leaders of all executive agencies and departments that focuses on transforming the improper payment compliance framework to create a more unified, comprehensive, and less burdensome set of requirements.  This memo modifies Appendix C to OMB Circular A-123 with any and all changes being effective for fiscal year (FY) 2018, unless otherwise specified.
This major focus of this Appendix C is preventing and reducing improper payments. According to the guidance, corrective actions developed and implemented by agencies should be responsive to the root causes of the improper payments.  A root cause is something that would directly lead to an improper payment, and if corrected, would prevent the improper payment.  In addition, the actions should be proportional to the severity of the associated amount and rate of the root cause.
According to the revised guidance, when developing plans to prevent and reduce improper payments, agencies should assess whether the organizations have the internal controls, human capital, information systems, and other infrastructure needed to reduce improper payments to minimal cost-effective levels.  When developing a plan to improve the prevention and reduction of improper payments, agencies should also be mindful of any statutory or regulatory barriers which may limit the agencies’ corrective actions in reducing improper payments.
While the guidance focuses on agencies and federal personnel, OMB also guides agencies to ensure States and local entities are held accountable for reducing improper payments.  Since the federal agencies are required to demonstrate progress in reducing and preventing improper payments, non-federal entities should be on the lookout for guidance and regulations from federal awarding agencies that may impose additional burdens on grantees and subrecipients regarding strengthening internal controls and preventing improper payments of federal funds.
The new guidance also focuses on “payment recapture auditing” which focuses on recovering improper payments under federal programs.  This could spur the Office of the Inspector General to increase audit visits, as well as lead to program officials coming down harder on questioned costs and liabilities associated with single audits.  However, agencies are encouraged to only pursue those liabilities that are cost effective, where the cost of seeking recovery is greater than the amount to be recovered.  This will likely lead to federal agencies seeking repayment on larger questioned costs.
Author: SAS
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[bookmark: _Toc518042096]Lawmakers Seek Information on Migrant Education
In a letter sent Thursday to Secretary of Education Betsy DeVos and other cabinet members, 17 Democratic lawmakers demanded answers on how migrant children detained by immigration authorities are being educated, and how other needs are being met.
The writers, all Democratic members of the House Committee on Education and the Workforce asked for more information about the curriculum and content being used for instruction by the federal government as well as the qualifications of those providing instruction.  This includes the guidance or regulations being followed, training provided to personnel, procedures for evaluating health and welfare, procedures and services used to assist children suffering from mental or physical trauma, and procedures for reviewing contracts of companies that have been accused of mistreatment.  They also ask about language services for students who do not speak English, and how unaccompanied minors with disabilities are being evaluated and educated.  Finally, they demand information from the Secretaries of Homeland Security (DHS) and Health and Human Services (HHS) about family reunification.
Unaccompanied minors in federal custody are usually held and processed by DHS temporarily, then turned over to HHS custody for longer-term education and housing.  HHS then often places children in State foster care systems.  However, recent changes in border policy have resulted in overcrowding in so-called “tender age” facilities and delays in processing of children’s cases.  Many of the children in custody do not speak English or Spanish, but only regional dialects and native languages, adding to the difficulty of providing services.
Resources:
Andrew Ujifusa, “Lawmakers Demand Answers from DeVos About Unaccompanied Migrant Children’s Education,” Education Week: Politics K-12, June 29, 2018.
Author: JCM
[bookmark: _Toc518042097]SCOTUS Decision to Impact Teacher Unions
The U.S. Supreme Court issued a decision this week in the Janus v. American Federation of State, County, and Municipal Employees Council 31 case that could have a long-lasting impact on unions.  The central point of the Court’s ruling looked at unions’ authority to charge nonmembers and members alike for dues.  This will undoubtedly have an impact on the financial resources available to teacher and other public unions across the country.  The 5-4 decision was mostly along political ideologies, with the four conservative justices voting in favor of the new limitations and the four liberal justices voting against.  Justice Kennedy, the more moderate member of the court, voted in favor of the restrictions.
First, the decision ruled that unions can no longer force non-member employees to pay fees to a union they do not support.  Prior to the Janus decision, unions charged fees to employees who chose not to join the union but were still represented in collective bargaining.  The union's argument for the fees was that nonmembers are still benefitting from collective bargaining, so they should have to pay something.  Justice Elena Kagan, who wrote the dissent in the 5-4 decision, seemingly agreed with the unions, warning that this decision would lead to an increase in “free riders,” or workers who benefit from the union’s collective bargaining without paying.  The majority of the Court disagreed.
“We conclude that this arrangement violates the free speech rights of nonmembers by compelling them to subsidize private speech on matters of substantial public concern,” Justice Samuel Alito Jr. wrote in the majority opinion.  Alito further argued that avoiding free riders is not a compelling reason to overcome First Amendment objections.  “In simple terms, the First Amendment does not permit the government to compel a person to pay for another party’s speech just because the government thinks that the speech furthers the interests of the person who does not want to pay,” he wrote.
The part of the decision that went even further than pundits were expecting says that unions cannot deduct fees from employees’ paychecks without their express consent.  In most States, teachers had a brief window in which they could opt out of paying dues. Under the new framework, teachers will have to affirmatively opt in to paying dues to the union.  In her dissent, Justice Kagan lamented that, under the majority decision, “employees (including those who love the union) realize that they can get the same benefits even if they let their memberships expire.”  Kagan and her fellow dissenters believe this will increase the burden on other union members.
“And as more and more stop paying dues, those left must take up the financial slack (and anyway, begin to feel like suckers)—so they too quit the union,” she wrote in her dissent, “and when the vicious cycle finally ends, chances are that the union will lack the resources to effectively perform the responsibilities of an exclusive representative—or, in the worst case, to perform them at all.”  Once again, Justice Alito and his colleagues believed the free speech rights of employees outweighed this concern.
“By agreeing to pay, nonmembers are waiving their First Amendment rights, and such a waiver cannot be presumed,” Alito stated in the majority opinion.  Although the percentage of public school teachers participating in unions has declined steadily over the last two decades, the National Education Association has projected a two-year loss of 307,000 members.  The loss of funds from this declining membership could have serious consequences, with the national union already proposing a 13 percent cut to its operating budget.  Despite these concerns, there are some arguing that this ruling could make unions more responsive to their members.  
Katharine Strunk, a professor of education policy at Michigan State University, said unions might now shift their policy priorities to better reflect what their members want.  Teachers’ unions have been working for the past year to engage their members and urge them to recommit.  Eric Heins, President of the California Teachers Association told reporters he plans to step up the union’s efforts to reach out to nonmembers and connect with their values in the wake of the Janus ruling. 
“When you talk about values, ... that really transcends political lines and political ideology,” Heins said.
Resources:
Mark Walsh and Madeline Will, “Supreme Court Deals Unions a Stinging Defeat in ‘Janus’ Case,” Education Week, June 27, 2018.
Madeline Will, “7 Things to Know About the Supreme Court Decision That Just Slammed Teachers' Unions,” Education Week: Teacher Beat, June 27, 2018.
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[bookmark: _Toc518042098]School Safety Commission Holds Field Hearing
The Federal Commission on School Safety, chaired by Secretary of Education Betsy DeVos, held a new field hearing in Lexington, Kentucky this week.  The hearing was comprised of two roundtables featuring panels of experts as well as a listening session.  None of the four cabinet secretaries who are the members of the Commission attended; each sent a staff member as a representative.
Advice was wide-ranging and included suggestions that private school vouchers could help some students stay safe by providing them with a more secure environment.  The State’s governor, Matt Bevin, suggested during one roundtable that restricting students’ access to cell phones would limit their exposure to violent content.  Bevin’s argument centered around the contention that school shootings are on the rise because of cultural factors, including violent video games and media coverage of violent incidents.  The Governor also suggested that doctors are overprescribing psychotropic drugs – which may lead to suicidal thoughts in some patients – to school-age children.  Securing school buildings is only a “band-aid,” Bevin said, while culture is the “root cause” of school violence.  
By contrast, Wisconsin First Lady Tonette Walker said that the core issue is “adverse childhood experiences,” or ACEs.  She said that her husband, Governor Scott Walker, has asked all schools to train staff on trauma-informed care.  
A number of speakers and experts expressed skepticism that securing buildings or arming teachers was the answer.  Auglaize County, Ohio Sherriff Allen Solomon told Commission representatives that asking a teacher to carry a weapon may not be helpful and would be “asking them to go out of their element” at the very least.  
The Commission has indicated that it plans to issue a report with its recommendations by the end of the year.
Resources:
Alyson Klein, “Plenty on Security, Little on Guns at Federal School-Safety Session in Kentucky,” Education Week: Politics K-12, June 26, 2018.
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[bookmark: _Toc518042099]Senate Confirms Frank Brogan to Lead OESE
The Senate voted Monday to confirm Frank Brogan as Assistant Secretary of Elementary and Secondary Education at the U.S. Department of Education (ED).  Brogan previously served as the State chief of schools in Florida from 1994-1999, after which he was selected as Florida’s Lieutenant Governor under then-Governor Jeb Bush.  In addition, Brogan has served as a teacher, principal, and superintendent in a Florida county throughout his career and is a known supporter of school choice initiatives.
Brogan has experience in the higher education field as well, having worked as the chancellor of both Florida and Pennsylvania’s systems of higher education, and has been serving as Acting Assistant Secretary for Postsecondary Education at ED since January while awaiting Senate confirmation of his nomination. 
Brogan will replace Jason Botel as the head of the Office of Elementary and Secondary Education, who has been serving in that position in an acting capacity since last year.  Botel has overseen the approval process for State plans under the Every Student Succeeds Act and it had been rumored months ago that he planned to leave the Department in the coming months.  It is unclear if Botel will remain on board as ED works with a few remaining States to approve their ESSA plans. 
Resources:
Alyson Klein, “Senate Approves Jeb Bush’s Former Lt. Gov. for Top K-12 Job at Education Department,” Education Week: Politics K-12, June 25, 2018.
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
© Brustein & Manasevit, PLLC 2018
Contributors: Julia Martin, Steven Spillan, Kelly Christiansen
www.bruman.com
www.bruman.com
image1.PNG
M

«BRUSTEIN

ANASEVIT, PLLC
ATTORNEYS AT LAW

1023 15" Street NW, Suite 500
Washington, DC 20005
phone 202.965.3652

f0x 202.965.8913
bruman@bruman.com
www.bruman.com




