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Legislation and Guidance 
ED Allows States, LEAs to Delay Per-Pupil Expenditure Reporting


In a Dear Colleague letter sent to States and local educational agencies (LEAs) Wednesday, the U.S. Department of Education (ED) said it would allow them to delay providing per-pupil expenditure data for an additional year.  Under the Every Student Succeeds Act (ESSA), States and LEAs are required to provide information on per-pupil expenditures of federal, State, and local dollars down to the school site level.  This requirement was originally going to take effect in the 2017-18 school year, but regulations issued by the Obama Administration in 2016 allowed States to delay that reporting for a year, citing logistical concerns surrounding implementing the new data collection.  When those regulations were overturned by Congress through the Congressional Review Act earlier this year, the deadline for reporting reverted to 2017-18, despite the fact that States had not yet completed upgrades of their data systems.
Wednesday’s letter provides States and districts with another year to complete this process, as originally planned, so that they may: “update systems and processes in a manner that ensures the public has access to accurate and reliable data on school spending.”  In States taking advantage of this additional time, the State and district must both note in their report cards for the 2017-18 school year the steps they are taking to ensure that data is available for the following year.  
ED also notes it will provide additional technical assistance to States and districts as they implement this requirement.  The agency encourages States to work with the fiscal transparency working group at the Building State Capacity and Productivity Center, a research and content center working group which has a cooperative agreement with ED, as well as the State Support Network, the National Center for Education Statistics, and the regional Comprehensive Centers.  
The “Dear Colleague” letter on expenditure reporting is here.
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News 
OCR Officials Discuss New Direction on Civil Rights Enforcement
The National Association of College and University Attorneys (NACUA) held its annual meeting this week.  The conference featured Candice Jackson and Thomas E. Wheeler Jr., the two top Trump Administration officials overseeing civil rights enforcement for higher education, as speakers. 
 

Jackson, the Acting Assistant Secretary for the Office for Civil Rights (OCR) at the U.S. Department of Education (ED), and Wheeler, the Acting Assistant Attorney General overseeing the U.S. Department of Justice's (DOJ’s) civil rights division, attempted to allay concerns over the direction this administration is taking with regard to enforcing civil rights laws and regulations.  Many college and university officials have said they felt overregulated by the previous administration, and have expressed interest in seeing that oversight eased, the officials stated.  However, Jackson and Wheeler said unequivocally that they were fully committed to upholding federal civil rights laws.

 

"Before we talk about the things that are changing in OCR, it's important to highlight the things about OCR’s role that won’t change.  We're charged by Congress with a specific mission: to enforce the civil rights guaranteed to our nation’s students by certain civil rights laws, and we are fulfilling that charge," Jackson said, “for those in the press and my friends with other political perspectives who have been expressing fear that … OCR is scaling back or retreating from civil rights, that's just not the case,” she added.  What will change, according to Jackson and Wheeler, is how the Trump Administration will go about fulfilling that charge.  

"We will reorient ourselves at OCR as a neutral, impartial investigative agency," Jackson said.  "We feel as an administration, and particularly Candice and I feel, that it is very, very important to adopt these positions, work these issues through in a collaborative approach with the people out there in the field," Wheeler said to growing applause.  Both of them offered pointed criticism of how their predecessors had dealt with colleges and universities.

 

While Jackson and Wheeler did not take questions directly from the audience, NACUA's chief executive officer, Kathleen Santora, asked a series of questions she said had been culled from the Association's members.  Among the issues they addressed:

 

· Jackson said that OCR is "committed to discontinuing the legally dubious practice of issuing subregulatory guidance that is then treated through enforcement as binding mandates," and that OCR would no longer impose new regulatory requirements without going through negotiated rule making or other "mandated procedures."  She stopped short of vowing to some of the most contentious recent guidance, a 2011 Dear Colleague letter regarding Title IX and sexual assault, though Jackson suggested that the agency might engage in negotiated rulemaking to do "what should have been done the first time around:” seek input from a variety of parties to decide on a fair system for all parties.

· Jackson was also noncommittal about whether the agency would reconsider the standard of proof that colleges must meet in their sexual misconduct disciplinary proceedings.  Guidance in 2011 was seen as requiring colleges to meet only a "preponderance of evidence" standard instead of a more stringent "clear and convincing" evidence approach, and many Republican lawmakers have argued that the federal government should not be setting a uniform standard.  "It is unavoidable that OCR will take a position," she said, and "whether or not the end result will be that the federal government mandates that particular standard of proof is actively under consideration."

· Jackson said that ED would open up more ways to adjudicate sexual misconduct and other civil rights cases, including making use of "early complaint resolution" processes for sexual violence and racial discrimination cases.

· Wheeler and Jackson both insisted that, despite criticism to the contrary, that the Trump Administration fully intends to defend the civil rights of transgender students.  "There is no doubt that [transgender students] are protected" by existing federal civil rights laws, Wheeler said, adding that the withdrawal of the 2016 guidance requiring educational institutions to make their facilities available to transgender students "does not leave those students without [civil rights] protection."

· Wheeler, citing DOJ policy, said he could not say much about the status of federal guidance on web accessibility which notably led the University of California, Berkeley, to pull video content from the public domain, citing the costs of complying with the new rule.  He did say, however, that the Trump Administration's regulatory review could subject rules and regulations to a cost-benefit analysis, and that that could imperil the web-accessibility standard.  "We get it -- there's a tremendous burden," he said.  "That’s money that ought to be spent on students."

Resources:
Doug Lederman, “A New Day at OCR,” Inside Higher Ed, June 28, 2017.
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Democratic Senators Concerned about DeVos’ Commitment to Civil Rights
A number of Democratic senators expressed concern this week regarding Secretary of Education Betsy DeVos’ commitment to enforcing civil rights law in education.  A group of more than 30 senators voiced their concerns and objections to recent actions taken by the Office for Civil Rights in a six-page letter sent to the Secretary earlier this week. 

Among their concerns is the U.S. Department of Education’s (ED’s) recent decision to modify policies and procedures for civil rights investigations generally, as well as in regards to complaints involving transgender students.  In addition, the lawmakers note DeVos’ contradictory statements in front of the House and Senate Appropriations Committees regarding whether ED would require private schools receiving federal funds to follow civil rights and special education laws the same way public schools are required to.  This is especially important to them in light of the Trump Administration’s push for expanded school choice options.  Further, the senators take issue with DeVos’ family’s connections, including financial contributions, to organizations that actively promote anti-lesbian, gay, bisexual, and transgender views, and the involvement of such organizations in a recent ED-sponsored event.  

The senators requested a number of documents from ED, including lists of all open OCR cases involving transgender students and sexual assault or harassment complaints, a list of all cases OCR has closed or dismissed since January and the reason for dismissal, a copy of the manual used by OCR investigators, any memoranda addressing the rationale for or impact of policy changes to civil rights enforcement and proposed budget cuts to OCR, an explanation of how ED will ensure OCR investigators follow legal precedent in their regions in regards to cases involving transgender students, and a list of all metrics ED will use to assess effectiveness of civil rights enforcement. 
The letter is available here. 
Resources:

Alyson Klein, “Dozens of Democratic Senators Express Concern About DeVos and Civil Rights,” Education Week: Politics K-12, June 27, 2017. 
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SCOTUS Rules on Case with School Choice Implications
In a narrow ruling on Monday, the U.S. Supreme Court determined 7-2 that the State of Missouri violated the free exercise of religion clause in the U.S. Constitution when it denied a church preschool a grant to improve its playground.  Trinity Lutheran Church of Columbia applied for a State grant to install a safer rubberized ground covering for its playground but was denied the grant based on a provision in Missouri’s Constitution known as a “Blaine amendment.” 

“Blaine amendments” are provisions, active in a number of States, that prohibit public funding to benefit religious institutions.  Thirty-nine States in the U.S. currently have some version of a Blaine amendment.  These provisions are seen as a potential barrier to the expansion of school choice and voucher programs, which the Trump Administration hopes to expand. 
The Court ruled that the church should not be denied access to a public grant that is meant to serve a secular purpose.  Chief Justice John Roberts wrote in the majority opinion that “the exclusion of Trinity Lutheran from a public benefit for which it is otherwise qualified, solely because it is a church, is odious to our Constitution all the same, and cannot stand.” 

Justices Ginsburg and Sotomayor dissented from the majority opinion, expressing concern about the potential implications on the country’s long-held separation between church and state.  In her dissent, joined by Ginsburg, Sotomayor stated that the ruling “holds not just that a government may support houses of worship with taxpayer funds, but that—at least in this case and perhaps in others—it must do so whenever it decides to create a funding program.”  
Secretary of Education Betsy DeVos – a major school choice proponent – praised the ruling in a statement.  “This decision marks a great day for the Constitution and sends a clear message that religious discrimination in any form cannot be tolerated in a society that values the First Amendment,” she said.  “We should all celebrate the fact that programs designed to help students will no longer be discriminated against by the government based solely on religious affiliation.”
The implications on school voucher programs from the Court’s narrow ruling this week remains somewhat unclear.  In fact, for two cases addressing the Blaine amendment issue, Justices ordered the lower courts to reevaluate in light of Monday’s Trinity Lutheran ruling.  This State constitutional hurdle, however, may still work its way back to the Supreme Court in the future. 
Resources:

Mark Walsh, “Justices Ask Lower Courts to Reconsider Rulings Blocking Religious School Aid,” Education Week: School Law Blog, June 27, 2017. 
Mark Walsh, ”Supreme Court Issues Narrow Ruling In Case With Voucher Implications,” Education Week: School Law Blog, June 26, 2017.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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