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[bookmark: _Toc518645975]DOJ Rescinds Guidance on Race in College Admissions
The U.S. Department of Justice (DOJ) announced late Tuesday afternoon that it would rescind a number of guidance documents, including several related to the use of race to achieve diversity in postsecondary education.  Many of these guidance documents were issued following the Supreme Court case Fisher v. University of Texas and offered institutions information on how the federal government would treat institutions who considered the race of applicants in the admissions process.
That guidance told institutions they were not required to remain “race-neutral” in the application process if that would be “unworkable” in their judgment.
However, the standard set in previous Supreme Court cases regarding the permissibility of race-conscious admissions remains intact.  In cases like Fisher, the Court has said that there are compelling educational benefits for students to be gained from institutional diversity, and that standard has not changed.  The Obama-era guidance merely encouraged institutions to consider the importance of diversity.  Still, some analyses have noted that this decision – especially combined with an ongoing investigation into Harvard’s use of race-conscious admissions – may be signaling to institutions that they should be more careful about how they consider race.
In its announcement, DOJ traces this rescission to a February 2017 Executive Order, in which President Trump asked agencies to identify existing regulations for repeal, replacement or modification if they were unnecessary, outdated, inconsistent with existing law, or otherwise improper.  According to a statement from Attorney General Jeff Sessions, DOJ believes these guidance documents to be unnecessary and overly burdensome.  “In previous administrations, however, agencies often tried to impose new rules on the American people without any public notice or comment period, simply by sending a letter or posting a guidance document on a website. That’s wrong, and it’s not good government,” he wrote.  Furthermore, he said, those guidelines “advocate policy preferences and positions beyond the requirements of the Constitution.”
Resources:
Eric Hoover, “The Trump Administration Just Rescinded Obama-Era Guidance on Race-Conscious Admissions Policies. So What?,” The Chronicle of Higher Education, July 3, 2018.
Justin Wise, “Trump Admin to Undo Obama-Era Rules Promoting Diversity in Admissions: report,” The Hill, July 3, 2018.  
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[bookmark: _Toc518645976]ED Delays Regulatory Impacts for IDEA, HEA
In a set of announcements published in the Federal Register late last week, the U.S. Department of Education (ED) announced final rules delaying the effective date of two controversial regulations: the “significant disproportionality” regulations under the Individuals with Disabilities Education Act (IDEA) and the “State authorization” rule under the Higher Education Act (HEA).
The significant disproportionality rule would have required States to report on districts that disproportionately identify certain groups of students for special education services according to a standardized federal definition.  States currently do so using their own definitions, which previous administrations have complained are inconsistent and often lax.  Scheduled to go into effect on July 1, 2018, the regulations will now take effect on July 1, 2020 for K-12 students and on July 1, 2022 for children ages 3-5.  ED notes that it received a number of comments when it first suggested delaying this regulation, but says it disagrees with the methodology originally crafted in 2016 and prefers to let States “examine this issue through their own policies and procedures.”  States are still free to adopt the suggested federal methodology while they wait for the deadline, but the comments from ED strongly suggest that the agency will be reexamining that regulation and either rescinding it or significantly modifying the standard definition.  The announcement on significant disproportionality is here.
ED will also delay the implementation of the “State authorization” rule for two years, until July 1, 2020.  This delay, it says, was prompted by letters expressing concerns about whether existing State processes could adequately respond to issues and complaints, and whether the regulations would be overly burdensome.  Those regulations would require an institution to gain authorization in each State in which it had students – which may be especially difficult for those which operate online course.  States in turn were expected to implement student complaint policies and procedures under these regulations, which ED claims many have not done.  ED has previously said that it would like to revisit these regulations via negotiated rulemaking.  The notice on State authorization is here.
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[bookmark: _Toc518645977]OMB Memo Discusses Increased Procurement Thresholds
The Office of Management and Budget (OMB) recently issued a memorandum to its grant awarding agencies discussing new thresholds for micro and small purchases under the Uniform Grant Guidance.  The memo discusses the statutory provisions which raised these thresholds, and also provides guidance on allowing certain institutions to use even higher thresholds. 
In the National Defense Authorization Act (NDAA) of 2017, Congress raised the micro-purchase threshold for institutions of higher education from $3,500 to $10,000.  The NDAA of 2018 applied that to all non-federal entities, and also increased the simplified acquisition threshold from $150,000 to $250,000.  Unfortunately, none of these changes would officially take effect until the federal acquisition regulations (FAR) were updated to reflect the higher thresholds.    
Under 2 CFR § 200.320(a), procurement by micro-purchase can be accomplished without soliciting competitive quotations so long as the non-federal entity considers the price to be reasonable.  To fall into this category, the aggregate dollar amount of the purchase cannot exceed $10,000.  This increase, from $3,500, gives non-federal entities flexibility in selecting contractors for smaller purchases.  
In addition to the increased threshold, OMB is now instructing federal awarding agencies to allow a threshold above $10,000 for institutions of higher education, if approved by the head of the relevant executive agency.  For purposes of this approval, the institution's cognizant federal agency for indirect cost rates will be the relevant executive agency as defined in 2 CFR § 200.19.  To receive a higher threshold, the institution must either have "clean single audit findings," have an acceptable internal institutional risk assessment, or the higher threshold must be consistent with State law for public institutions.
For smaller procurement actions that are above the micro-purchase threshold, 2 CFR § 200.320(b) allows for a slightly more formal process without requiring non-federal entities to go through the full competitive process.  For those purchases above the micro-purchase threshold, up to $250,000, the non-federal entity may use small purchase procedures.  Under these procedures, price or rate quotations must be obtained from an adequate number of qualified sources (at least two).  
In order to allow maximum flexibility for grant recipients in light of these changes, OMB is granting an exception allowing recipients to use the higher thresholds in advance of revisions to the FAR at 48 CFR Subpart 2.1 and the Uniform Guidance.  Pursuant to 2 CFR § 200.102, OMB may allow exceptions to the Uniform Guidance when exceptions are not prohibited by statute. These exceptions became effective as of June 20, 2018 and federal awarding agencies are directed to apply these exceptions to all recipients.  OMB also reminds non-federal entities that use of these thresholds may require updates to establish procurement policies and procedures under 2 CFR § 200.318.  Grantees and subrecipients should update their procedures accordingly.
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[bookmark: _Toc518645979]Accreditation Oversight Needs Work, Says OIG
The U.S. Department of Education’s (ED’s) Office of the Inspector General (OIG) recently released a new report on ED’s “Recognition and Oversight of Accrediting Agencies.”  The purpose of the report was to assess whether ED’s process for recognizing accrediting agencies ensured that agencies met the federal recognition criteria and the extent to which ED monitored agencies during the period of recognition.  While OIG acknowledges that ED has some positive procedures in place, the report found that ED needed improvement in both its recognition and oversight practices.
ED grants recognition to an accrediting agency for a period not to exceed 5 years (recognition period), if the Secretary of Education recognizes the agency as a reliable authority regarding the quality of education or training offered by the schools or programs it accredits.  The Accreditation Group within ED’s Office of Postsecondary Education (OPE) is responsible for reviewing agency petitions for recognition and monitoring agencies during the recognition period.  
As of June 2017, OPE had a formal process for reviewing agency petitions for recognition that incorporated the petition review procedures required under 34 CFR § 602.32.  OPE maintained documentation supporting analysts’ conclusions regarding agency compliance with recognition criteria for the five agency petitions that OIG reviewed, but OPE’s process did not provide reasonable assurance that ED recognized only agencies meeting federal recognition criteria. OIG identified several weaknesses related to OPE’s agency petition review process, including:
· OPE does not have adequate controls over the school information that agencies use as evidence to demonstrate that they have appropriate accreditation standards and effective mechanisms for evaluating school compliance with those standards before reaching an accreditation decision; and
· OPE does not have written policies and procedures to guide analysts through the review of agency recognition petitions, which can and has led to inconsistencies across agency reviews and among OPE analysts regarding the number of schools and amount of documentation that is deemed necessary to demonstrate compliance with federal recognition requirements.
OIG also found that OPE’s post-recognition oversight is not adequate to ensure agencies consistently and effectively carry out their responsibilities. According to the report, OPE does not have an adequate plan for the post-recognition oversight of agencies and does not regularly perform reviews of high-risk agencies during the recognition period.  OIG found that OPE takes a reactive approach to post-recognition oversight and performs oversight activities for an agency only if it is alerted that compliance or other issues may exist at that agency.  OIG believes this could result in no oversight for some agencies, including newly recognized or higher risk agencies, for up to 5 years.  In addition, OPE’s oversight approach may not identify significant agency issues soon enough to mitigate or prevent potential harm to accredited schools, students, or taxpayers.
To mitigate the issues identified in the report, OIG recommends that the Assistant Secretary for OPE:
· Require the OPE Accreditation Group to use risk-based procedures and readily available information to identify which and how many schools each petitioning agency must use to demonstrate that it consistently applies and enforces its accreditation standards and otherwise complies with federal recognition criteria;
· Require the OPE Accreditation Group to adopt written policies and procedures for reviewing agency petitions for recognition; and 
· Require the OPE Accreditation Group to adopt a risk-based methodology, using readily available information, to identify high-risk agencies and prioritize its oversight of those agencies during the recognition period.
In its response to the report, OPE did not expressly state whether or not it agreed with OIG’s findings and recommendations, so it is unclear if any future action is in the works for OPE and how it recognizes and oversees accrediting agencies.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
© Brustein & Manasevit, PLLC 2018
Contributors: Julia Martin, Steven Spillan
www.bruman.com
www.bruman.com
image1.PNG
M

«BRUSTEIN

ANASEVIT, PLLC
ATTORNEYS AT LAW

1023 15" Street NW, Suite 500
Washington, DC 20005
phone 202.965.3652

f0x 202.965.8913
bruman@bruman.com
www.bruman.com




