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Due to the July 4th holiday, Congress has been in recess this week and will resume its session on Monday, July 10th. 

Legislation and Guidance 
ED Delays Gainful Employment Regulations

Late last Friday afternoon, the U.S. Department of Education (ED) announced in the Federal Register that it is further delaying implementation of the higher education gainful employment regulations developed under the Obama Administration.  

The regulations, which aim to increase accountability on student recruitment, require those institutions to report data on graduates’ debt relative to their earnings to ensure debt is not overly burdensome compared to average earnings for a graduate from that program.  If programs consistently have too high of a debt-to-earnings ratio, they risk losing access to federal financial aid.  Part of the regulations requires institutions to disclose that gainful employment data to current and prospective students, however, ED announced Friday that it would allow schools an additional year to comply with this requirement.  Schools now have until July 1, 2018 to comply with the disclosure requirements that were initially due by July 1, 2017. 

ED also delayed the deadline for institutions to file an alternate earnings appeal.  The new deadline for filing appeals has not been set yet, but ED plans to publish a notice in the Federal Register later this month with more information.  In addition, ED announced last month that it plans to rewrite the controversial gainful employment regulations through a negotiated rulemaking process.
Institutions were still required to provide a completed disclosure template or link to the template on gainful employment program websites by the July 1, 2017 deadline. 

The Federal Register notice is available here. 

Resources: 

Fernanda Zamudio-Suaréz, “Education Dept. Delays Compliance Deadline for Gainful-Employment Rules,” Chronicle of Higher Education, June 30, 2017.

Author: KSC

NCLB Regulations Restored after ESSA Accountability Rules Rescinded

The U.S. Department of Education (ED) published a notice in the Federal Register today instituting new regulations for the Elementary and Secondary Education Act (ESEA).  However, these regulations are identical to previous regulations promulgated under the No Child Left Behind Act, the previous version of this legislation which had been rendered obsolete when the Every Student Succeeds Act (ESSA) was passed in December of 2015.

The Obama administration published regulations on accountability under Title I shortly after the passage of ESSA.  But those regulations were overturned by Congress using the Congressional Review Act, a law which allows legislators to rescind recently published regulations.  The rescission of the newer regulations left many provisions of the ESEA without implementing regulations, so ED published this notice reinstating previous regulations.  However, those regulations which refer to portions of law no longer in effect – for example, adequate yearly progress, will not be applicable.

Author: JCM

News 
Most Top Positions Remain Unfilled at ED
The Trump Administration has made little headway in hiring and appointing staff for the top positions at the U.S. Department of Education (ED) since Secretary of Education Betsy DeVos was confirmed.  Out of 15 key positions at ED that must be appointed by the President and confirmed by the Senate, so far only one has been confirmed – Secretary DeVos – and only two others nominated – General Counsel and the Assistant Secretary for Legislation and Congressional Affairs.  A handful of other senior staff not requiring Senate confirmation has been hired in recent weeks.  In the meantime, career staff or recent hires for deputy secretary roles have been covering the duties of many of these key positions on a temporary, or “acting” basis.  

Brustein & Manasevit will continue to track any updates in the staffing transition at ED.  A list of the current appointees and staff members covering senior positions in an “acting” capacity is available here.  This list will be updated as new appointments are announced or confirmed by the Senate.

Author: KSC

States Sue DeVos Over Delay in Borrower Defense Regulations 
A group of 18 States and the District of Columbia have filed a lawsuit against the U.S. Department of Education (ED) and Secretary Betsy DeVos over a delay in the effective date of regulations intended to protect federal student loan borrowers who believe they have been defrauded by institutions of higher education.  The lawsuit notes the regulations were scheduled to take effect on July 1st and alleges that the delay in their effective date is impermissible under the Administrative Procedures Act.

The “borrower defense to repayment” regulations are intended to help student loan borrowers seek forgiveness in cases where institutions have presented fraudulent or misleading information to potential students to encourage them to enroll.  They also prohibit colleges from requiring that students engage in binding arbitration rather than pursuing legal action.

ED announced last month that it would delay the implementation of the rule, saying that it created a “muddled process” that is unfair to students and “puts taxpayers on the hook for significant costs.”  The agency also blamed a pending court case from a group of for-profit schools in California for the delay, saying it wanted to resolve outstanding legal issues.  

Resources:
Michael Stratford, “18 States Sue Betsy DeVos Over Delay of Student Loans Protections,” Politico, July 6, 2017.
Author: JCM
Catholic Schools Push Voucher Programs in Letter to Congress
In a letter to members of Congress sent this week, the United States Conference of Catholic Bishops has asked lawmakers to promote a new voucher program similar to that suggested in the President’s fiscal year (FY) 2018 budget proposal.  The letter offers a set of “principles” for a federal tax scholarship program, one of the models reportedly being considered by the Trump Administration.  

First and foremost, the bishops say, schools that accept federal vouchers “must retain their autonomy” in both “religious identity and educational character.”  According to the letter, this means full control over hiring, admissions, and curriculum.  In discussions with lawmakers over the President’s budget proposal, Secretary of Education Betsy DeVos was not able to fully clarify whether the Administration supported rights of students with disabilities or lesbian, gay, bisexual, and transgender students to attend schools that accept vouchers; this letter makes clear that the bishops do not want any federal admissions or accountability requirements to be instituted in exchange for such vouchers.  The letter also says that oversight of the program should be based on parental satisfaction and compliance with “basic accounting requirements” – implying that these schools do not want to be part of federally mandated State accountability systems.  

The letter also suggests that families up to 400% of the poverty level be eligible for scholarships and that scholarships not have a dollar limit in order to ensure “real opportunity and access to non-government education.” 

A copy of the letter is available here.

Author: JCM

To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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