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Congress is currently in recess and will return on July 20th.  The summer Congressional recess will begin on August 10th. 
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[bookmark: _Toc45276927]House Subcommittee Advances Education Funding Bill
The House Appropriations Subcommittee on Labor, Health and Human Services, and Education (Labor-HHS-ED) approved legislation along party lines on Tuesday to provide funding for the U.S. Department of Education and other agencies for federal fiscal year (FY) 2021, which begins on October 1st.  Although Congress is in recess this week, House Appropriators held remote hearings to consider funding legislation. 
The legislation provides increases to most major federal education programs compared to FY 2020 levels, including Title I-A and II-A of the Elementary and Secondary Education Act (ESEA), special education, the ESEA Title IV-A block grant, 21st Century Community Learning Centers, Perkins career and technical education, and others.  One program that would face a funding cut if the legislation is enacted is the Charter Schools Program.  The legislation would provide $40 million less for charter schools compared to the FY 2020 level. 
The legislation was drafted by Democrats on the Subcommittee but failed to garner Republican support.  The bill was advanced, however, to the full Committee on Appropriations, which plans to mark up a number of funding bills next week.  During the markup, lawmakers will have the opportunity to propose and vote on amendments to the bill.  The legislation is expected to be approved by the full committee, which will advance it to the full House floor for consideration.  
The Senate has not yet released its own draft of a Labor-HHS-ED funding bill, but increases to education programs are likely to be smaller in any Senate proposal as compared to the House legislation.  
Given Congress’ delay in focusing on FY 2021 appropriations, due primarily to time taken up by the COVID-19 response this spring, Congress is expected to pass a short-term measure, or continuing resolution, in September temporarily extending current funding levels in order to provide lawmakers additional time to finalize appropriations bills.  The approaching November elections will add to Congress’ time crunch to pass all appropriations bills by October 1st, further increasing the likelihood of a continuing resolution that will extend until after the 2020 election. 
The House-proposed funding levels for major education programs are below: 
	Appropriations (in thousands of dollars)

	Program
	Final FY 2020
	House Legislation FY 2021
	House Legislation as compared to Final FY 2020

	ESEA Title I Grants
	$16,310,000
	$16,564,000
	$254,000

	ESEA Title II (Teacher Quality)
	$2,132,000
	$2,155,000
	$23,000

	ESEA Title III (English Language Acquisition)
	$787,000
	$797,000
	$10,000

	Child Care and Development Block Grant
	$5,800,000
	$5,900,000
	$100,000

	Head Start
	$1,446,112
	$10,800,000
	$150,000

	21st Century Community Learning Centers
	$1,263,000
	$1,250,000
	$13,000

	Student Support and Academic Enrichment (Title IV-A)
	$1,210,000
	$1,220,000
	$10,000

	IDEA Part B State Grants
	$12,864,000
	$12,958,000
	$194,000

	CTE and Adult Ed State grants
	$1,975,000
	$2,000,000
	$25,000

	TRIO
	$1,090,000
	$1,100,000
	$10,000

	GEAR UP
	$365,000
	$370,000
	$5,000


 Author: KSC
[bookmark: _Toc45276928]ED Issues Guidance on CARES Act Reporting
The U.S. Department of Education (ED) issued guidance for grantees Thursday regarding how reporting should be performed for funds provided under the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  ED says that following discussions with the Office of Management and Budget, it believes that quarterly reporting is required, but that it can be conducted using “existing federal reporting mechanisms.”  These requirements will apply for recipients of all CARES Act education funds, including the Higher Education Emergency Relief Fund, the Governor’s Emergency Education Relief Fund, the Elementary and Secondary School Emergency Relief Fund, Project SERV, and the competitive Education Stabilization Grants established by ED.
ED says that grantees can report monthly data through the Federal Funding Accountability and Transparency Act (FFATA) Subaward Reporting System (FSRS) on subawards greater than $25,000, including:
· The name of the entity receiving the award and the amount of the award;
· The funding agency and program source;
· A descriptive award title;
· Location of the recipient entity;
· Place of performance;
· A unique identifier for the entity and any parent organizations; and
· The total compensation and names of the top five executives in the organization.
According to existing reporting requirements, ED notes that the entity that receives federal funds is ultimately responsible for completing FFATA reporting and should review data before submission to ensure it is complete, accurate, and of high quality.
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[bookmark: _Toc45276930]Administration Says it Wants Schools ‘Fully Operational’ in Fall
Officials from the White House and the U.S. Department of Education (ED) said this week that they want schools nationwide to open for in-person instruction in the fall.  Secretary of Education Betsy DeVos told governors on a conference call Tuesday that she expects schools to be “fully operational” regardless of public health variables.  “Schools must reopen,” DeVos said.  “They must be fully operational.”  But DeVos insisted that “how that happens is best left to education and community leaders.”  Additionally, DeVos criticized hybrid models and those that offer parents a choice of hybrid or all-online learning.  “A choice of two days per week in the classroom is not a choice at all,” she reportedly told the governors.  
Vice President Mike Pence reiterated DeVos’ arguments at the White House Wednesday, saying that guidance from the Centers for Disease Control is “too tough” and discourages schools from opening.  Pence promised new guidance from the agency next week that would provide “more clarity” and make it clear that the guidance should not take the place of local decision-making.  “We don’t want the guidance from CDC to be a reason why schools don’t open,” he asserted.  This statement came hours after President Donald Trump tweeted that the CDC guidance was “expensive” and asking schools to “do very impractical things,” saying the White House would be meeting with them to help draft new policies.
The President also suggested that the administration would be leveraging federal funds to require school to reopen, something that DeVos said she is “seriously considering,” and he said he would “put pressure” on reluctant governors.  Still, it is not clear how ED might withhold funds absent express permission from Congress.  Under the Impoundment Control Act, the President and administrative agencies are prohibited from intentionally withholding funds from their intended purpose unless a contingency is explicitly stated in statute.  DeVos then said on Fox News Thursday morning that “[w]e are not suggesting pulling funding from education, but instead allowing families, take that money and figure out where their kids can get educated if their schools refuse to open.”  However, the administration has not yet said how that might be accomplished.
But political analysts suggested that student achievement was not the only reason the White House wanted schools to reopen.  Labor Secretary Eugene Scalia, for example, suggested that reopened schools are necessary to ensuring parents can schedule work “in a predictable manner.”  In a call with reporters Wednesday, National Education Association President Lily Eskelsen Garcia suggested that the President wants parents back to work to improve the jobs report.  “He's hoping some indicator goes up that people are going back to work,” García added, “and he is saying, ‘Sacrifice your children, sacrifice their teachers, sacrifice their families that they could infect, because I need something to sell in November.’”  American Federation of Teachers President Randi Weingarten echoed Garcia, calling the urge to reopen schools “dangerous” and expressing concern that it may scare teachers away from returning if they do not feel that States and districts are taking appropriate precautions.
Meanwhile, on Twitter, the President suggested that Democratic lawmakers wanted to keep schools closed for “political reasons.”  
Resources:
Nicole Gaudiano, “Trump Threatens to Cut Federal Funds from Schools that Don’t Reopen,” Politico, July 8, 2020.
Anita Kumar, Nicole Gaudiano, “Trump Wants to Reopen Schools. Hint: It’s Not Just About Education,” Politico, July 8, 2020. 
Marty Johnson, “DeVos Demands ‘Fully Operational’ Schools the Fall: ‘Not a Matter of If,” The Hill, July 7, 2020.
John Wagner, “CDC Will Issue New Guidance on School Openings, Pence Says, After Criticism from Trump,” Washington Post, July 8, 2020.
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Attorneys General from five States and the District of Columbia filed a lawsuit on Tuesday against Secretary of Education Betsy DeVos and the U.S. Department of Education (ED) to halt implementation of a regulation outlining equitable services requirements under certain CARES Act grants.
Implementation of equitable services requirements for the Governor’s Emergency Education Relief Fund and the Elementary and Secondary School Emergency Relief Fund, as authorized by the CARES Act, has been plagued by confusion and controversy since ED first released guidance on the topic in late April.  Following significant pushback from public school stakeholders on ED’s interpretation of the CARES Act equitable services requirement, which significantly expanded the amount of funding that would be required to be used for services for private school students (regardless of need) compared to the process under Title I of the Elementary and Secondary Education Act (ESEA), ED issued a legally-binding regulation setting out options for States to choose from in calculating equitable services for the CARES Act grants. 
The lawsuit filed this week claims that ED’s regulation unfairly takes funding from low-income students to instead provide services to private school students regardless of income status.  The attorneys general also argue that the regulation violates Congress’ intent in the CARES Act, which cites directly to the equitable services requirement in Title I of ESEA.  
“The discrepancy between the plain language of the CARES Act and the Department's inaccurate interpretations has led to widespread confusion for State Education Agencies (SEAs), LEAs, and private schools across the Nation,” the lawsuit reads.  “The Rule strips funds Congress specifically directed to public schools to support their response to the COVID-19 pandemic and requires that those funds be reallocated, including to affluent private schools, with consideration neither of the private schools’ needs or available resources nor the harms these reallocations cause to public schools.”
DeVos and officials from ED have claimed that the CARES Act was intended to assist all students impacted by the COVID-19 pandemic and that the pandemic has negatively affected both private and public school students across the country. 
Resources:
Andrew Ujifusa, “States Sue to Stop DeVos Rule on Virus Aid for Private School Students,” Education Week: Politics K-12, July 7, 2020.
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[bookmark: _Toc45276932]Head of Civil Rights to Leave U.S. Department of Education
The Assistant Secretary for Civil Rights at the U.S. Department of Education (ED), Kenneth Marcus, announced his plan on Thursday to leave his position.  
Marcus has served as head of civil rights for two years, during which he oversaw several major shifts in policy, including the issuance of a reworked regulation governing enforcement of Title IX of the Education Amendments of 1972.
Secretary of Education Betsy DeVos said in a statement that Marcus “helped drive incredible results for students by vigorously enforcing civil rights laws, expanding protections from discrimination and refocusing [the Office for Civil Rights] on resolving cases efficiently and effectively.” 
According to ED, Marcus plans to return to the private sector, but the agency did not announce his specific next step.  The current principal deputy assistant secretary of civil rights, Kimberly Richey, will take over Marcus’ role in an acting capacity. 
Resources: 
Michael Stratford, “Education Department’s Top Civil Rights Official will Depart,” Politico, July 9, 2020.
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Earlier this month, the nonpartisan Congressional Research Service (CRS) issued a twenty-page memorandum to the House Committee on Education and Labor suggesting that Secretary of Education Betsy DeVos’ regulation which encourages districts to drive more emergency to private school students may not be “the most straightforward reading” of federal law.  

The memo discusses in detail the view that a plain reading of Section 18005(a) of the Coronavirus Aid, Relief, and Economic Security (CARES) Act requires local educational agencies (LEAs) to follow the method in Section 1117 of the Elementary and Secondary Education Act (ESEA) to determine the proportional share for equitable services.  Section 1117 requires LEAs to allocate funding for services for private school students and teachers based on the number of low-income children attending private schools. 

The memo reviews the competing interpretations of Section 18005(a) that have emerged since the CARES Act was enacted, including the U.S. Department of Education’s (ED’s) position, and analyzes the meaning of Section 18005(a), discussing the possible meanings of key terms used in that section before analyzing the CARES Act equitable services provision meaning as a whole.  CRS then considers the provision’s context within the CARES Act and against the broader background of the ESEA’s equitable services requirements.  

Representative Bobby Scott (D-VA), Chairman of the House Committee on Education and Labor, said in a statement that the memo “confirms what we already knew to be true: Congress was clear in its directive in the CARES Act – school districts are required to provide equitable services based on the number of low-income students attending private schools.”  In addition, Senator Lamar Alexander (R-TN), Chairman of the Senate Committee on Health, Education, Labor, and Pensions, said in May that he thought Congress wrote the CARES Act with the intent that equitable services be reserved for low-income students.

In response to the report, ED spokeswoman Angela Morabito said, “[t]he Secretary has said many times, this pandemic affected all students, and the CARES Act requires that funding should be used to help all students.”  “There is no reasonable explanation for debating the use of federal funding to serve both public and private K-12 students when federal funding, including CARES Act funding, flows to both public and private higher education institutions.” 

In guidance from late April, ED directed schools to use CARES Act funds to provide equitable services to all private school students, regardless of income status.  But under Section 1117 of the Every Student Succeeds Act, which the CARES Act cites to, equitable services are only available to students from low-income backgrounds.  

After facing harsh criticism on her guidance, DeVos issued a binding interim final rule on July 1st that gives districts a choice in the matter in how to calculate the proportional share.  Districts can send CARES aid only to schools that received Title I money for low-income children in the 2019-20 academic year, or they can choose to send money to both Title I and non-Title I schools. 

The CRS memo notes that the question of congressional intent is relevant as it relates to whether the interim final rule is subject to “Chevron deference.”  The Chevron standard sets out when federal agency interpretation of an ambiguous statute must be given deference. Ultimately, the memo concludes that additional analysis is required to evaluate what, if any, deference a court might accord to ED’s interpretation.  

Resources:
Andrew Ujifusa, “Congress' Think Tank Casts Doubt on DeVos Push to Aid Private School Students,” Education Week: Politics K-12, July 7, 2020.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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